











WUdIT Dg LN 
00000¢ fey 


VOOM ONIO VAS } 

















Vol. 73 ST. LOUIS, OCTOBER 27, 1911. . No. 


17 











PRACTICAL ORGANIZATIONS NOT AMENABLE TO 
ANTI-CORPORATE LEGISLATION 





“EFFECTIVE SUBSTITUTES 
FOR INCORPORATION 
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Explanation and forms of organizations having usual advantages of corpora- 
tions, but not subject to corporate taxation, reports, qualification under foreign 
corporation laws, etc. 


These organizations are known as “Massachusetts Trusts.” A recent deci- 
sion of the United States Supreme Court holds that they are effected under 
the common Jaw. They are, therefore, of interest everywhere. ' 
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This book is published by the author. It is a monograph that no lawyer 
would wish to be without. It deals with a wholly new idea of business com- 
bination which is free from all corporation restrictions and has become very pop- 
ular in Massachusetts, where even the public corporations are making use of it. 
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The object of the advocate is to react: che highest emi- 
nence of his profession. The qualities that go to 
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the legal profession. To assist the practicing lawyer 
in this difficult art is the purpose of this volume. 
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Waukon, Iowa, December 26th, 1905— 
We find the Central Law Journal meets with all and 
more than we expected, and that it is a very useful 
working tool for the profession. 

STILLWELL & STILLWELL 


Blosmington, IIl., August 16th, 1905— 

I have read with pleasure the article in the Central 

Law Journal on the subject of Juvenile Couns as a 

Branch >f Equity. Your paper is certainly an able 
one, and it seems to me your argument is conclusive. 

ADLAI E. STEVENSON. 


St. Paul, Minn.. March 27th, 1903— 
To-day we had occasion to consider two different 
and widely diverse questions of law, 
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New Orleans, La., April 8th, 1905— 
Although practicing iu a civil law State, I find the 
Central Law Journal a great help to me. 

EDWIN f. MAHONEY 


Jackson, Miss.—! do not hesitate to say 
that the Central Law Journal has been a great aid 
to me. I know of no publication which will Lep 
the lawyer abreast with current decisions and 
acquainted with the growth of the law more 
accurately and fully than the Central Law Journal. 


R. H. THOMPSON, Jackson, Miss. 
Attorney Alabama & Vicksburg Railway Co. 


Henderson, Ky., Apri! 4th, 1903—We 
have been regular subscribers to 





Your Digest pointed oui the volume 
and page of articles in the Journal, 
citing a number of well-ccnsidered 
cases on the propositions. As a re- 
sult, we were enabled within a 
comparatively short space of time 
to render opinions to our clients, 
the fees for which have repaid us 
many times the cost of the 
Journal. 

Morphy, Ewing & Bradford 

















Albany, N. Y.—I have 
always regarded the Central Law 
Journal as one of the best of our 
periodicals and its constant use in 
this library proves its worth. 

S. B. GRISWOLD, 
Librarian 
New York State Library 
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420 MARKET STREET. 
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the Central Law Juurnal since 
1893. After taking it for about 
twe years we appreciated its value 
to such extent that we added a 
complete set to our library and 
have kept it up to date by having 
semi-annual volumes bound. We 
have used it to very great ad- 
vantage on not a few occasions. 


CLAY & CLAY 














Springfield, Mo., Sept. 
23rd, 1905—I have received the 
Central Law .lournal regularly. 
It is one of the most useful of 
legal periodicals, I read every 
number with interest and benefit. 


R. L. GOODE 
Justice Missouri Court of Appeals 








Providence, R. I., 
December | 2th, 1904—Our firm has received the 
Central Law Journal for many years, and all appre- 
ciate its high quality in this field. Its success is 
largely due to the consistent ard painstaking efforts 
of the editor and his ability as a legal writer. 


BARNEY & LEE 


Boston, Mass., Januar’ 5ra, 1905—I am 
glad to see that your list of subscribers is increas- 
ing so largely in the West, and wish it were the 
same in the East, where missionary work seems to 
be needed on some of the subjects so ably handled 
by the Central Law Journal,—such as "police 


powers" and "combinations of labor and capital." 
J. WINTHROP PICKERING 





Seattle, Wash.—Pemit 
us to say that we find the Central Law Journal 
of great practical use, particularly your annotated 


ROCHESTER, CARKEEK & CHILDE 
Seattle. Wash. 


Topeka, Kan., February 23rd, 1903—My 
acquaintance with the Journal has been somewhat 
extended, very pleasant and very profitable. Shortly 
after entering the Law Department of Michigan Uni- 
versity as a student in | 883, | became a subscriber > 
the Journal, and have read most of the numbers, and 
preserved all of the volumes since that date. In writ- 
ing an opinion last month a "leading article," appear- 
ing a numbe* of years ago, put me in command of 
some controlling authorities which haz been overlooked 


by counsel on both sides of the case. 


R. A. BURCH 
(One oj the Justices of Supreme Court of Kansas) 
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AUTHORITATIVE AND INDISPENSABLE 


Dillon on 
Municipal Corporations 


Revised Throughout. Many Portions Rewritten. Enlarged 
from Two to Five Volumes 


The fifth edition of this eminent work—perhaps the richest in legal matter and the 
most important law treatise of modern times—contains more than double the amount 
of matter embraced in the previous edition. Forty thousand cases are cited and the 
whole law of this great subject is fully presented. 

Entirely new chapters have been added upon Public Utilities, Constitutional Limita- 
tions of Municipal Indebtedness, Special Legislation. 

Among the new subjects treated of are Freeholders’ Charters, The Right of Local 
Self-Government, Legislation on Labor Matters, Municipal Pensions, Municipal Civil 
Service Laws, Veterans’ Acts, Regulation of Rates on Water, Gas, and Electricity. 

Separate treatment has been given on Ordinances Exercising the Police Power, 
Contracts, Municipal Bonds, Assessments, Actions and Liabilities, Municipal Warrants. 

Parallel citations to the American Decisions, the American Reports, the American 
State Reports, The Lawyers’ Reports Annotated, and the entire Reporter System, have 
been inserted in the table of cases cited. 


THE LAW OF MUNICIPAL CORPORATIONS 


By JOHN-F. DILLON 


Fifth Edition. 1911. Five octavo volumes. Bound in law canvas. $32.50 net, delivered. 





A History of the American Bar 


COLONIAL AND FEDERAL TO THE YEAR 1860 . 
By CHARLES WARREN, of the Boston Bar 


The first adequate account of the earlier history of the Bar 
and the men who composed it 


In Part I the author deals with the legal conditions in each of the American Colo- 
nies during the 17th and 18th centuries, prior to the American Revolution, the status of 
the Common Law as applied by the courts, the method of appointment of the courts, 
the leading lawyers, legislation regarding the legal profession, the materials for and 
methods of a lawyer’s education, with contemporaneous legal conditions in England 
and America, etc. Part II portrays the growth of the American Bar from the founda- 
tion of the Supreme Court to 1860. 


Octavo. Bound in cloth. Price, $4.00 net 
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A SUBSTITUTE FOR INCORPORATION— 
TAKING UNUSUAL ADVANTAGE OF A 
COMMON LAW METHOD OF ADMINIS- 
TRATION. 


business 
mind has been occupied for a score or more 
of years in determining how to do business 
after the manner of a corporation without 
investors in the business being shareholders 
either of a corporation or a joint stock 
association, and yet being not otherwise 
liable than are such shareholders in respect 


The Massachusetts legal and 


to such business. 

The federal corporation tax and espec- 
ially the consolidated case of Eliot v. Free- 
man, et al, and Maine Baptist Missionary 
Convention v. Cotting, et al., 220 U. S. 178, 
31 Sup. Ct. 360, being one of the numerous 
cases disposed of in the corporation tax de- 
cisions handed down on March 13th, 1g11, 
all being unanimous, brings the Massachu- 
setts plan into wider view. 

We are indebted to Mr. John H. Sears, 
a member of the St. Louis Bar, for a neat, 
cloth-bound booklet of thirty pages, entitled, 
“Declarations of Trust as Effective Substi- 
tutes for Incorporation,” in which with a 
brief introduction by way of paralleling 
these “trusts” (the technical sense being 
here meant) with corporations he sets forth 
at large two forms of declaration of trust 
for businesses actually in operation in the 
city of Boston. 

One of these is a “Declaration of Trust 
Formed to Hold Real Estate,” and the 
other a “Declaration of Trust Formed to 
Handle Personal Property,” this description 
of the instruments being as the instruments 
are regarded by Mr. Sears and not, as we 
gather, thus defined by the subscribers to 
the declarations, the accuracy of which de- 
scription, however, we intend in no way to 
criticise. 

The former of these declarations bears 
date, April 14th, 1894, and the latter, June 





29th, 1899, and participants in management 
of the trust (the technical sense of the term 
being again meant) under the second decla- 
ration are such distinguished personages as 
Richard Olney, Eugene N. Foss and Charles 
Francis Adams, 2d. 

The former sort of declaration had its 
inception in the fact that Massachusetts 
statute does not provide for the incorpora- 
tion of companies holding or dealing in 
real estate, and such companies may only 
be incorporated for such purposes by spec- 
ial charters, and these charters are said 
to be somewhat difficult to obtain. 

Such a trust as this was considered by 
the Supreme Judicial Court of Massachu- 
setts in an unanimous opinion rendered in 
February, 1904, in the case of Hussey v. 
Arnold, et al., Trustees, 185 Mass. 202, 70 
N. E. 87. 

It appears from the facts of that case 
that there was an agreement to establish an 
association called ‘““The Boston Associates,” 
which became insolvent and a suit in equity 
was brought and receivers appointed to 
wind up its affairs, 

More than four months prior to the com- 
mencement of this suit in equity an action 
at law was brought against the trustees in 
their individual names, describing them as 
“Trustees of the Boston Associates,’ and 
plaintiffs attached “‘all their right, title and 
interest in and to any real estate in the 
County of Suffolk.” 

They were enjoined in the equity suit 
from proceeding to enforce their claim 
against the real estate of “The Boston As- 
sociates.” 

It is pertinent to quote what the opinion 
says in description of the trust, as follows: 
“The agreement creating the trust has pecu- 
liar provisions. The object of it, apparent- 
ly, was to obtain for the associates most of 
the advantages belonging to corporations, 
without the authority of any legislative act, 
and with freedom from the restrictions im- 
posed by law upon corporations. Article 
twelve of the agreement is as follows: ‘All 
contracts and engagements entered into by 
the trustees shall be in their names as 
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trustees, and shall provide against any per- 
sonal liability on the part of tie trustees 
and shall stipulate that no other property 
shall be answerable than the property in 
the hands of the trustees." We have already 
said that the subscribers were not to be 
liable to third persons, and it would seem, 
therefore, that the business of the trust was 
intended to be done in a way that would 
give no one dealing with it a right to bring 
an action at law against anybody to en- 
force any contract or liability of the asso- 
ciation.” 

The court found it unnecessary to decide 
whether there was any individual liability 
against trustees or subscribers, as the only 
question involved was whether this trust 
property was liable in this action at law, 
and the court carefully observes tat: “Our 
decision goes no further than to hold, that 
upon the facts shown, the petitioners have 
acquired no lien, legal or equitable, which 
gives them precedence over other creditors 
in the settlement of this trust. We do not 
attempt to determine whether all the provi- 
sions of this agreement are enforceable in 
the courts, or whether there are such con- 
siderations of public policy involved in an 
attempt of this kind to do business without 
a legal liability of anybody for debts in- 
curred by the trustees, as merit considera- 
tion by the legislature.” 

Nevertheless it does seem to appear that, 
under Massachusetts procedure, a trust was 
sufficiently effected to prevent assets used 
and employed in the same way as a cor- 
poration employs its property for the benefit 
of its shareholders from being subject to 
levy and sale execpt by a proceeding in 
equity. 

If individual liability is eliminated, as in 
corporate contracts, and the business is be- 
sides free “from the restrictions and regula- 
tions imposed by law upon corporations,” 
the Massachusetts idea ought to have spread 
quite greatly beyond its confines, without 
even the encouragement of the corporation 
tax decision above referred to. 

That corporation tax case declares that: 
“The two éases now under consideration 
embrace trusts which do not derive any 








No. 17 
benefit from and are not organized 
under the statutory laws of \Massachu- 
setts. Entertaining the view 


that it was the intention of Congress to 
embrace within the corporation tax stat- 
ute only such corporations and joint stock 
associations as are organized under some 
statute, or derive from that source some 
quality, or benefit not existing at the com- 
mon law, we are of the opinion that the 
real estate trusts involved in these 


cases are not within the terms of the act.” 


two 


The learned justice seemed to think that 
it would not have been inapt to call these 
“trusts,” corporations, and to suppose that 
statutes do clothe private corporations with 
larger rights or place upon shareholders a 
less burden than they could have obtained 
by contractual arrangements at common 
law. But the Massachusetts covrt seems 
to think, that by a trust arrangement equa! 
powers may be vested in trustees with like 
treedom from individual liability and more 
freedom from restrictions and regulations 
than are imposed by law upon corporations 
organized under statutes. 


If the latter view is correct, then the 
basis in privilege as a justification of the 
corporation tax act seems something like a 
dissolving view. Indeed, pretty nearly all 
of our thinking about the need of incor- 
poration may come to confine itself to such 
purposes as wish the accompaniment of the 
right of eminent domain, We are not pre- 
pared to say that even they would require 
incorporation, because it is not the corpora- 
tion to which as such the right of eminent 
domain attaches, but it is the purpose 
justifying the exercise of such a right. 


The “Massachusetts Land Trusts,” which 
were the inventions of a sort of necessity, 
however, came, as one sees from Mr. Sears’ 
publication, to be extended to business 
which is in the purview of statutory incor- 
poration, showing, that capital may prefer 
the common law method to all the benefits 
that statutes may offer. 


It is especially interesting to notice the 
declaration of trust concerning the handling 
of personal property which Mr. Sears gives 
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in full. It is called the “Agreement and scribers the right to form these trusts with 


Declaration of Trust of the Massachusetts 
Ilectric Companies,” and it is a matter of 
regret that it was not included among the 
corporation tax cases, if possibly anything 
is left to be desired as to “the trusts” held 
not to be subject to the tax. 

To this trust the subscribers transfer 
all the shares of capital stock and securities 
of various street railway corporations, their 
securities, contracts, and all other property, 
corporations thus passing out of existence 
into one business, the trustees of which 
shall be designated in their collective capac- 
ity as the “Massachusetts Electric Com- 
panies.” This business is to be run° for 
the benefit of the holders of certificates of 
-hares, differing in no aspect whatever 
from shares of stock in a corporation. 

Kvery power that the trustees exercise 
corresponds to what directors exercise, who 
select the same kind of officers with the 
saine kind of powers as those chosen by 
directors, the “agreement and declaration” 
specifically stating that they “shall have the 
authority and perform the duties usually 
incident to those offices in the case of cor- 
porations.” 

So far as continued existence is con- 
cerned, the corporation has no advantage 
over “the trust.” The example just given 
provides that it shall continue twenty-one 
years with a proviso, that prior to the ex- 
piration of said period, the holders of at 
least two-thirds of the shares then out- 
standing may “vote to terminate or con- 
tinne this trust’ for another period, all of 
which is to avoid objection as by law 
against perpetuities. 

What a field of speculation is now open- 
cd up by the possible spread of the Massa- 
chusetts plan! The Supreme Court escaped 
passing upon the question as to whether it 
would be constitutional to impose a cor- 
poration tax on such a trust by ruling that 
Congress did not intend to embrace it. 


May any state treat one of these trusts 
as if it were a foreign corporation? May 
it impose a license tax either upon foreign 
or domestic trusts? May it deny to sub- 





personal liability against no one as to their 
operations? ‘Would the property held by 
them be amenable to no action at law, 
whether arising ex contractu or in tort? 

After all, moreover, may any state place 
these trusts in any kind of situation, where, 
if proper provision is made in declarations 
of trust, they would be in a worse position 
than any statutory corporation in any as- 
pect? If not, the days of statutory cor- 
porations would seem to be nearing their 
end, because there are avenues the trust 
may plausibly claim the constitutional right 
to enter, from which the creature of stat- 
ute undoubtedly may be turned away. 








NOTES OF IMPORTANT DECISIONS 





MECHANICS’ LIENS—LUMBER USED IN 
FORMS FOR A CONCRETE BUILDING AS 
MATERIAL ENTERING INTO A BUILDING. 
—Proceeding on the general theory, as_ to 
which there seems less conflict in opinion than 
formerly, that mechanics’ lien statutes are to 
be construed liberally, the Kentucky Court of 
Appeals holds that a material man is entitled 
to a lien for lumber used in the forms for a 
concrete building. Avery & Sons v. Woodruff 
& Cahill, 137 S. W. 1088. 

The Kentucky statute provides that: “A per- 
son who performs labor or furnishes material 
in the erection, altering or repairing of any 
bouse, building or other structure * * * or for 
the excavation of cellars * * * or for the im- 
provement in any manner of real estate shall 
have a lien therefor,” etc. 

Under this statute it was ruled that as to 
material a lien accrues where it “is used or 
consumed in the making of the improvements.” 

The court thought that there could not be 
a lien for scaffolding or molds or forms, which 
constitute a contractor’s plant and are taken 
away when the work is finished, but lumber for 
forms for concrete work were not thought to 
be included in such enumeration. 

This appears to be a _ nice distinction, 
but it is possibly sustainable on the the- 
ory, that each building must have its particu- 
lar forms, and when they are through with 
them the lumber to make them is like salvage, 
and at least the difference in value between 
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the value of the original lumber and the sal- 
vage has been used or consumed in the erec- 
tion of the building. 

The court in arguing says: “Nice questions 
may arise as to whether the material is ‘used’ 
in the construction of a road (or building) as 
a tool or plant simply, or so ‘used’ and ‘con- 
sumed’ in the construction of the road (or 
building) as to entitle the furnisher to a lien 
on the result for its value. The food furnish- 
ed a contractor for his workmen may be said 
to be ‘used’ and ‘consumed’ in the construc- 
tion; but this is so in a remote or consequen- 
tial way or sense.” 


The practical way to look at the matter may 
be, that the material man should be held to 
look to a concrete building for his lumber less 
the salvage value and the latter should not be 
deemed to have been sold unless on the per- 
sonal credit of the contractor. Possibly this 
would interfere somewhat with the ability of 
a contractor to get supplies, but then the own- 
er ought to pay only for what is “used” or “con- 
sumed.” Certainly, if the constractor may carry 
away the lumber, he ought not to charge its 
original value, and, if it is to belong to the 
owner of the land, property may be thrown up- 
on him for which he has no use. A materialman 
could retain title and the depreciation from 
use ought to be all the owner of improvements 
should pay for. In view of this new kind of 
construction coming into so great vogue the 
question would seem important. 





OBITER DICTA—AN ACCOMMODATING 
COURT’S CONTRIBUTION TO THE LIST.— 
The Supreme Court of South Dakota takes 
great pains to discuss very many questions in 
the case of Luick v. Arends, 132 N. W. 353, 
though it says: “This case might have been 
disposed of on the single assignment of in- 
sufficiency of the evidence to justify the ver- 
dict, but the exhaustive briefing of the case 
by all counsel concerned, as well as the time 
taken in the discussion, review and considera- 
tion of the case in all its details by this court, 
we urge as our reasons for this extended 
opinion where a brief one might have suffic- 
ed.” To make this voluntary labor appear 
somewhat more remarkable, we find that one 
of the bench was “not participating,” and an- 
other concurs “without expressing any opinion 
on the subjects covered by paragraphs 6 and 
7 of the syllabus.” 

Still further it is to be observed that the 
subject upon which this obliging court volun- 
tarily discourses for some thirteen—a sinister 
number—pages of the advance sheets of the 
volume above mentioned is scarcely to be rank- 
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ed as one of the things to be taken account of 
in the routine of practical life. 

That of which the court seemed so enam- 
ored, as to give it “consideration in all its de- 
tails,’ when it knew there was no case before 
it, was whether a husband being the party at 
fault in a divorce suit, wherein his wife was 
granted a decree, was barred from maintain- 
ing an action for alienation of affections. 

The score upon score of cases cited and 
quoted from to sustain the ruling of the trial 
court that the exclusion of the divorce record 
was proper, and the remark by the court that 
the authorities “are practically unanimous” re- 
mind us of the Horatian speech: 

“Parturiunt montes, nascetur ridiculus mus.” 

Other questions are discussed, like privileged 
communications between husband and wife and 
extraterritorial operation of a statute and vari- 
ous questions, as to none of which was error 
found in the ruling below, though there were 
“nearly 400 assignments of error,’ make us 
again think of a latin quotation: 

“Non invideo, sed miror m 3. 

It seems to us that the court failed as much 
to show a reason for its great tribulation in 
consideration and stenographic dictation as it 
adjudged the plaintiff failed to prove his case. 
It was attempting to settle little in doubt and 
then, virtually, repudiated its attempt. 


” 








NOTES OF RECENT DECISIONS IN THE 


BRITISH COURTS. 





A well-known right which hotel-keepers have, 
in order to compensate them for the risks of 
their business, is to retain the property of a 
guest in secnrity of his bill. Has the occu- 
pant of a private house who furnishes board 
and lodging to any party a similar right? It is 
currently understood that he has. The decisions 
vouching this, however, are very old, and it is 
interesting to note that the point was disputed 
and decided afresh in a recent action in one 
of the Scottish inferior courts. Action was 
raised by a former lodger against the parties 
with whom he had lodged for delivery of 
goods belonging to him and retained by them: 
it was held that the defendants had a right 
of retention in respect of the sum due them 
for board and lodging in their house. 
This matter of hotel-keepers’ lien was also the 
subject of another recent decision. Innkeepers 
lent money to a guest staying at their hotel on 
the security of three railway tickets which 
he had in his possession and which he deliv- 
ered over to them. Now, the tickets, it trans- 
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pired, had been stolen, and the true owner 
claimed to recover them from the hotel-keep- 
The latter pleaded that they had a lien 
as innkeepers. It was held, however, that the 
true owner was entitled to recover them, as 
the transaction between the innkeepers and 
their guest was a money-lending transaction, 
and no question of innkeepers’ lien arose. 


ers. 





There have been a number of decisions of 
late on restrictive covenants, and, generally 
speaking, it may be said that such bargains 
have gradually been receiving more and more 
recognition. Woodbridge & Sons v. Bellamy, 
L. R. 1911, 1 Ch. 326, is a return to the older 
doctrine, in virtue of which the courts showed 
a disinclination to enforce contracts which 
tended to prevent a subject earning his liveli- 
hood. There Eve, J. held that a solicitor who 
had given an undertaking not to practice with- 
in a certain district broke such undertaking by 
writing from his office altogether outside this 
district to a person within it, demanding pay- 
ment of a debt. But the court of appeal unani- 
mously reversed this decision, tre Master of 
the Rolls saying that if he had put a different 
interpretation on the undertaking, he would 
have to consider whether it was not void as 
being contrary to public policy. 





The “one man company” is well-known to 
Knglish lawyers and business men, The phrase 
refers to a sole trader—to use colloquial lan- 
guage—converting himself into a company, and 
getting the benefit of limited liability notwith- 
standing that his business is carried on as it 
was prior to the conversion. We have now 
the “one man meeting” of shareholders. In 
East v. Bennet Bros., L. R. 1911, 1 Ch. 3, 163, 
all the preference shares were held by one 
person, and no further issue of preference 
shares could be made unless such issue was 
sanctioned by an extraordinary resolution of 
the holders of the existing preference shares 
present at a meeting of such shareholders. The 
one holder “met” and “consented” to a new 
issue. It was held that the requirements of 
the memorandum had been fulfilled. 

Another interesting company case and one 
which should act as a warning to persons who 
may be disposed to listen to the blandishments 
of company promoters is In re London & South 
Western Canal Ltd., L. R. 1911, 1 Ch. 346. There 
some unfortunate persons had accepted shares 
from the promoter of a company to qualify 
them for directorships. They gave no consid- 
eration, and realy held the shares in trust for 
the promotor. When in due time the company 
came to be wound up, this fact was brought 








before the liquidation judge, who ordered the 
directors to pay the liquidator the highest 
value the shares had during the time they held 
them. 





In Cummings v. Stewart, 1911, 1 Irish Re- 
ports 236, a person had acquired a license to 
use a patent subject to a liability to make 
fixed payments to the patentee during a num- 
ber of years. The licensee’s working of the 
patent did not apparently prove profitable, and 
in order to get rid of his liability for the pay- 
ments he bethought himself of a provision in 
his license authorizing him to transfer it “to 
any limited company he may form to carry on 
his business or the business connected with 
or arising out of the said patents and this 
license.”” He thereupon formed a private com- 
pany, consisting of two shareholders, each with 
a one-pound share, transferred the license to 
it and claimed to be free from royalties. The 
court, however, held that such a company did 
not come within the clause above stated: it 
was not a company formed either for the pur- 
pose of carrying on the licensee’s business or 
of working the patents, but, in substance, form- 
ed merely for ridding the licensee of liability. 





It is doctrine of the common law that any 
obligation founded on a pactum illicitum is 
void. Instances of this principle being applied, 
however, are not of frequent occurrence, but it 
was pleaded in defence in Smith & Sons v. Bu- 
chanan, 2 S. L. T. 387, where, after a proof, the 
court found that a partner of the plaintiff’s 
firm obtained the defendant’s promise to pay 
the sum sued for by agreeing not to prosecute 
the defendant’s son for embezzlement, and 
held the obligation founded on to be void. 





Section 27 of the Patents and Designs Act, 
1907, empowers the Comptroller of Patents, 
subject to appeal to a single judge, to revoke 
a patent on the sole ground that the patented 
article or process is manufactured or carried 
on exclusively or mainly outside the United 
Kingdom. In re Green’s Application, 1911, 1 
Ch. 754, the question was discussed as to the 
point of time as at which this jurisdiction 
ought to be exercised. Could a process be said 
to be “carried on” if, as a matter of fact, the 
works were closed at the moment when the 
petition was presented. Parker, J., thought 
that it could if the works were merely closed 
for the day (as on Saturday afternoon); and 
he seemed to think that it could even in the 
case of a more extended stoppage, if that were 
temporary only, due, for example, to over-pro- 
duction or other business causes; but he de- 
clined to consider that the manufacture could 
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be considered to be in progress when the works 
had stopped and the patent was in the hands 
of a liquidator. 

DONALD MACKAY. 
Glasgow, Scotland, 








THE VALUE OF A STUDY OF COM- 
PARATIVE LAW. 


There has, during the last generation, 
sprung up a closer connection among the 
members of the profession of the ,various 
The International Law Associa- 
tion and [’Jnstitut du Droit International 
are expressions and results of this closer 
connection. 


countries. 


Still, it is as if a deep chasm were drawn 
through the middle of the English channel ; 
the law in force on one side is often con- 
sidered almost incomprehensible on the 
other, and it is in most instances consid- 
ered unprofitable for one system to try to 
understand or learn from the other. 


For instance, we have at present a fed- 
eral commission abroad, with the purpose 
of obtaining points for the improvement 
and simplification of our criminal proced- 
ure, but as far as we know, this commis- 
sion has not gone, and does not intend to 
go, anywhere else than to Great Britain. 
We consider this a mistake and a sign of 
narrowness. We do not believe that we 
shall ever adopt the German or any other 
foreign system of trying criminals, but we 
do believe that all and each of the civilized 
nations can give each other points upon 
almost all questions of civilization. 

There is too much ignorance among the 
jurists of all nations, and most among us, 
we are afraid, about the leading principles 
of the laws of other countries. We are 
taught when young that the laws of Con- 
tinental Europe are all founded upon the 
Civil Law (as Corpus Juris Justiniani is 
called by us), and as our law is an entirely 
national growth, founded upon the old 
Common Law of England, it would be un- 





profitable for us to study them. Most of 
us are satisfied with this dictum, and never 
afterwards bother our lives with what may 
be the law of France, or Germany or any 
other continental country, unless in our 
practice we one day find it necessary to 
familiarize ourselves with some particular 
detail thereof. In this way most of us 
never learn, while what the continentals 
call the law of obligations (contracts and 
torts) is mostly built on civil law princi- 
ples, the greater part of the balance of the 
law has a national foundation, and has, in 
modern times, been influenced by English 
law to no small degree. 

Neither do we realize the degree to 
which we also are indebted to the law of 
the Romans, and that our law of obliga- 
tions, our land law, our law of wills, etc., 
were originally founded upon Roman law: 
not upon the codified Corpus Juris, but on 
the so-called jus vulgare (even the name 
we borrowed), which was in force in the 
West Roman empire while Britain formed 
part thereof. 

If comparative jurisprudence were made 
a part of the curriculum of at least every 
post-graduate course in our law schools. 
we should gain a better understanding of 
all foreign law and learn that its aims are 
the same as ours, that the real first prin- 
ciples are the same, and that we have no 
monopoly of the best way of carrying these 
principles out in practical life. 

On the other hand, we have found that 
most continental jurists consider English- 
American law as a chaos of unconnected 
and disconnected precedents, without any 
system whatever, into which it would be 
hopeless for any foreigner to dive, and we 
acknowledge that on account of the form 
the evolution has taken with us, Europeans 
would probably have more trouble in get- 
ting a proper understanding of our law 
than we should have with theirs. Still, it 
can be done. We have met a number of 


continental lawyers who had a really won- 
derful understanding of the general prin- 
ciples of English law and how they are 
worked. 
Philadelphia, Pa. 


AxEL TEISEN. 
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IS THE UNITED STATES JUDIC- 
IARY POWERLESS TO HURT 
THE BUSINESS OF A TRUST? 


The Supreme Court of the United States 
has sent its mandate to the Circuit Court 
of the United States in New York in the 
American Tobacco Company’s case, and 
this mandate in effect commands that court 
to break up the American Tobacco Com- 
any, root and branch, and reorganize it in 
conformity with the views of the Supreme 
Court. I assume this means that the Cir- 
cuit Court is to dissolve the corporation 
called the American Tobacco Company and 
create another and new corporation. This 
means that the business of the American 
Tobacco Company is tu be destroyed, as 
the destruction of the corporation would 
mean the ending of its business. 

The tangible property of the American 
Tobacco Company would, I presume, about 
pay its fixed charges, but the company an- 
nually earns some thirty millions of dol- 
lars, which is produced by its business, so 
that its business represents a capital of 
possibly five hundred millions of dollars. 
As was said by Mr. Justice Brewer in 
Monongahela Co, v. U. S.:1 

“The value of property, generally speak- 
ing, is determined by its productiveness— 
the profits which its use brings to the own- 
er.” All of this huge business of differ- 
ently stated property is to be blotted out 
and destroyed with no compensation what- 
ever to the owners. 

There had been no issue made in the 
case pertaining to this command of the 


court. It was made by the court without 
parties having been heard from upon it. 
There was neither issue nor argument. 


The court reached its conclusion from its 
own inner consciousness, and if it made an 
error in dojng so it is a tribunal great 
enough to correct that error. In 1865 it 
made a rule of practice for itself that was 
repugnant to the Constitution of the United 
States, and when this was shown to it in 

(1) 148, U.S R. 


at p. 328. 





one of the greatest cases that was ever dis- 
posed of by it, it decreed as follows: 

“And the amendment of the second rule 
of the court, which required the oath pre- 
scribed by the act of Congress of January 
24th, 1865, to be taken by attorneys and 
counsellors, having been wunadvisedly 
adopted, must be recinded.”? 

I want to call attention at the outset to 
the fact that the Sherman law does not 
provide that if a party violates its provi- 
sions he shall forfeit the profits he makes 
by such violation of it. The sixth section 
of the law provides that property in tran- 
situ between the states in violation of the 
law, may be seized and condemned in ju- 
dicial proceedings. But that is the only 
penalty provided by the law which looks 
as though Congress thought that was the 
limit of its power. 

No proposition in our law is better set- 
tled than that the business which a man 
has built up by years of toil and expense 
and energy, is his property as much as his 
house and lot. But it is argued that the 
business of the American Tobacco Com- 
pany was built up in defiance of the law. 
Let us see just how this matter stands. 

The American Tobacco Company was 
chartered in 1890. Five great partnerships 
were stocked into it to create it, These 
partnerships represented an immense ag- 
gregation of capital, and they had built up 
an enormous business, which also went 
into the new company. No word had ever 
been said against anyone of these five con- 
cerns. Their capital and business had both 
been acquired in strict conformity with the 
law. All of that capital and that business 
is now the property of the American To- 
bacco Company. 

A very great proportion of the business 
that the American Tobacco Company has 
done since it was first. formed, has been 


(2) Ex-party Garland, 
381. 

(3) See “Words and Phrases,” vol. 6, pp. 
5710 and 5700, word “Property.” See also Wal- 
dron v. Walker, 32 L. R. A. N. S. 293, and par- 
ticularly the brief of Mr. Lange, p. 294, where 
a great array of authorities is collected. See 
Board of Trade of Chicago v. Christie Grain Co., 
198 U. S. 236. 


4th Wallace at p. 
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done in strict conformity with the law, so 
that its present capital and business con- 
sists of its original capital and business, 
acquired in conformity with the law, that 
part of its business and capital acquired 
since 1890 by lawful means, plus that part 
of its business and capital acquired since 
1890 in violation of law. It is impossible, 
of course, to say what part of its present 
capital and business represents acquisi- 
sions made in conformity with the law 
what part represents acquisitions 
made in defiance of law But it is obvious 
that a very great part of its present capi- 
tal and business represents acquisitions law- 
fully made. If the Supreme Court’s de- 
cree is literally carried out, all of this im- 
mense mass of property that was lawfully 
acquired is to be totally destroved, without 
compensation of any kind, Can this be 
done consistently with the Constitution of 
the United States? 

The principle of equitable estoppel crops 
up in every turn and corner of the common 
law, making, as the Supreme Court of the 
United States said in Jeter v. Hewitt,‘ 
“White, black and straight crooked.” There 
was a principle known to the Civil Law 
confusio honorum. Chancellor Kent 
thus states it in Vol. 2 of his Commen- 


and 


as 
taries 3° 

“With respect to the state of a confusion 
of goods where those of two persons are 
so intermixed that they can no longer be 
distinguished, each of them has an equal 
interest in the subject as tenants in com- 
mon, if the intermixture was by consent, 
but, if it was wilfully made without mu- 
tual consent, then the Civil Law gave the 
whole to him who made the intermixture 
and compelled him to make satisfaction in 
damages to the other party for what he had 
lost.” 

Strangely enough, exactly the reverse 
was the case in the common law. Kent 
thus states the doctrine of it: 

“The common law gave the entire prop- 
erty without an account to him whose prop- 


(4) 
(5) 


22 How., p. 364. 
P. 364, Mare. 





erty was originally invaded, and its distinct 
character destroyed. If A wilfully inter- 
mix his corn or hay with that of B, or cast 
his gold into another's crucible so that it 
becomes impossible to distinguish what be- 
longs to A from what belonged to B, the 
whole belongs to B.’" 

Those are consequences arising out of the 
doctrine of equitable estoppel. It is most 
strange that an equitable doctrine of this 
sort should be found in the common law, 
but wanting in the civil law. But such is 
the case here.” “H grain be taken and 
made into malt, or money taken and made 
into a cup, or timber taken and made into 
a house, it is held in the old English law 
that the property is so altered as to change 
the title.” 

The doctrine would probably be chal- 
lenged at the present day in respect to the 
particular cases mentioned, but the general 
principle at the foundation of them would 
be conceded everywhere at this day, to-wit: 
that a man may lose title to his money 
through the principle of equitable estoppel 
and another may gain title to it without 
consideration, through the same principle. 

All this is important in this discussion 
in the way of illustration only, but it is 
very important in that way. It shows that 
by the principles of the common law a man 
may get rich through the principle of equit- 
able estoppel, though he acquired his gains 
without paying hard cash or labor for them. 
The results are produced by the principle 
of equitable estoppel. Society says there 
must be an end of discussion and of litiga- 
tion, That it is better an injustice shall be 
worked than that social order shall be liable 
to disturbance. 

The principle is illustrated by what hap- 
pens in the case of a pickpocket. A suc- 
cessful merchant is also a skilled pickpock- 
et. He has made a fortune of one hun- 
dred thousand dollars, in part by each 
method of trading. Will you, when he has 
retired from business, say to him. “You 


(6) BP. 364-5, Marg. 
(7) Ib. 364. 
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must surrender $25,000 of your fortune be- 
cause that part of your fortune was made 
by pickpocketing?” The principle in the 
case of the pickpocket is this: If the victim 
catches him in the act, he has a right to 
recapture his money Ly physical force, but 
if the thief escapes with the money and 
gets it intermixed with his own, so that 
the victim cannot identify his money, the 
victim’s money becomes the thief’s money, 
and the thief is only a debtor to the victim 
to the amount he has stolen. The right of 
the victim to the identical money stolen 
ends with the thief’s escape, and title to 
that money has passed to the thief. After 
that the thief is to be punished for his crime 
and may be sued by the person robbed, but 
the money stolen has become the thief’s 
money.* 

I now apply these elementary principles 
in a much broader way and in one that 
comes directly home to the matter in hand. 

The case of Sharp v. Taylor® was decid- 
ed by Lord Chancellor Cottenham in Eng- 
land, and was this: The plaintiff and de- 
fendant were partners in a vessel, which, 
being American built, could not be regis- 
tered in Great Britain, according to the 
navigation laws of that kingdom. Nor 


- could the owners, who were British sub- 


jects, residing in England, have her regis- 
tered in the United States. They under- 
took to violate the laws of both countries 
by having her falsely registered in Charles- 
ton, S. C., as owned by a citizen and resi- 
dent of that place. In this condition she 
made several trips which were profitable; 
and the defendant colluding with Robert- 
son, the American agent, in whose name 
the vessel had been registered, refused to 
account with plaintiff for his share of the 
profits, or to acknowledge his interest in 
the ship. When plaintiff brought his suit 
in chancery in England, the defendant set 
up the illegality of the traffic, and the vio- 


(8) This is what Henley’s case, 1 Va., cases 
145, means. See also Commonwealth v. Bou- 
drie, 4th Gray 418, U. S. V. Bettie Read, 2 
Crauch CC., 159. 

(9) 2 Phillips Chancery. 





lation of the navigation laws of both gov- 
ernments, as precluding the court from 
granting any relief. The court said: “The 
answer to the objection appears to me to be 
this, that the plaintiff does not ask to en- 
force any agreement adverse to the provi- 
sions of the act of Parliament. He is not 
seeking compensation and payment for an 
illegal voyage. That matter was disposed 
of when Taylor (the defendant) received 
the money; and plaintiff is now only- seek- 
ing payment for his share of the realized 
profits. As between these two, can 
this supposed evasion of the law be set up 
as a defense by one against the otherwise 
clear title of the other. Can one of two 
partners possess himself of property of the 
firm and be permitted to retain it, if he can 
show that in realizing it, some provision 
of some act of Parliament has been vio- 
lated or neglected? The answer 
to this as to the former case will be, that 
the transaction alleged to be illegal is com- 
pleted and closed, and will not be in any 
manner affected by what the court is asked 
to do between the parties. ... The dif- 
ference between enforcing illegal con- 
tracts and asserting title to money which 
has arisen from them, is distinctly taken 
in Tenant v. Elliot, and Farmer v. Russell, 
and recognized and approved by Sir Wit- 
liam Grant in Thomson v, Thomson.” 

The same principle is adopted by the Su- 
preme Court of the United States in 
Brooks v. Martin.2® That case was this: 
During the Mexican war Congress passed 
an act providing that the soldiers should 
have a right to locate claims for land in 
the public domains of the West. But it 
provided that no one should buy the sol- 
dier’s right to the land until a certificate 
should be actually issued to him. Brooks 
and Martin formed a partnership to buy up 
these rights before the certificates were is- 
sued and they did buy them up, many of 
them in open and flagrant violation of the 
law. Brooks went out into the wilderness 
and located them, sold them and realized a 


(10) 2 Wallace, 70. 
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great profit from the sales, Martin sued him 
for his share of the profits and Brooks re- 
plied that the thing had been done in viola- 
tion of the law, and that a court of equity 
would therefore not require him to pay any- 
thing. But the Supreme Court of the 
United States, following J.ord Cottenham’s 
decision, required him toa divide with Mar- 
tin.’ There were no profits for Brooks to 
divide, unless what he made by the transac- 
tion, belonged to him. The idea is con- 
tained in the following passage, from Lord 
Cottenham’s opinion, to-wit: 

“The answer to this, as to the former 
case, will be that the transaction alleged to 
be illegal is completed and closed,” which 
language is cited by the Supreme Court in 
Brooks v. Martin, and is also cited by it in 
Planters’ Bank v. Union Bank.” 

The principle involved here is nothing, 
but that contained in the old Cup case, re- 
ferred to by Kent. Society says that there 
may be a bad state of affairs, but that it is 
hetter to leave it in its present bad state 
than to attempt to rip it up. It, therefore, 
condones the wrong and leaves the wrong- 
doer to enjoy the result of his wrongful act. 
It will punish the wrongdoer for his wrong 
and give a victim redress against him in 
the way of damages. But what the wrong- 
doer has realized by his wrong, it leaves 
him to enjoy. 


Think of what would happen in New 
York, Chicago, Boston and other large cit- 
ies, if the principle was tolerated, that a 
fortune once acquired could be taken away 
because it was acquired in whole or in part 
by unlawful means. How many fortunes 
in this country rest upon bucket-shop trans- 
actions, upon usury, upon gaming in one 
sort or another. Society would be over- 
thrown if the principle could be tolerated. 


See the citations of this case in 
Rose’s Notes, which show that the principle 
has been adopted all over the U. S. It is ob- 
vious’ that these decisions rest upon the fun- 
damental principle that when the party violat- 
ing the law has actually realized profits from it, 
those profits are his, though he may be liable 
to punishment for violating the law. 
(12) 16 Wallace, 483. 


(11) 





No one would contend that anything could 
justify the United States in breaking up a 
business where it had been established by 
proceedings, all of which were lawful. The 
case of U. S. v. Monongahela Co.’* is di- 
rectly in point. That case was this: 


The state of Pennsylvania had chartered 
the Monongahela Company for the purpose 
of improving the Monongahela River, that 
rose in West Virginia and ran into Penn- 
sylvania. Its charter authorized it to charge 
tolls for the boats passing along the river. 
The United States determined to improve 
the river as an interstate highway and make 
it even better than the Monongahela Com- 
pany had made it. To do this it became 
necessary to tear down one of the Monon- 
gahela dams, and it proceeded to have the 
dam valued under proceedings for condem- 
nation. The commission, in valuing the 
Monongahela Company’s rights in the 
premises, stated expressly that it did not 
allow the company anything for its right 
to charge tolls. The Supreme Court of 
the United States held that this was depriv- 
ing the Monongahela Company of its prop- 
erty without compensation, and though the 
power to regulate commerce was of enor- 
mous width, it did not empower Congress to 
take the property of a citizen without com- 
pensation."* 


Is there any difference between that case 
and one in which three-fourths of the busi- 
ness has been lawfully acquired and one- 
fourth unlawfully acquired? The princi- 
ple of the English case and of Brooks v. 
Martin makes the acquisitions the party’s 
property, when one-fourth is unlawfully 
acquired, as much as in any other case. 
The principle of confusio honorum applies. 
The man who puts his money in loses it. 
Society, by permitting the mingling, loses 
its claim. Equitable estoppel applies again. 

The whole question in the case is, does a 
business that has been built up in part by 
lawful transactions, and in part by unlawful 


(13) 148 U. S. 312. 


(14) See to same effect U. S. v. Joint Traffic 


Association, 171 U. S. R., at p. 571. 
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transactions, stand on the same footing as 
a business built up entirely by lawful trans- 
actions. J submit the case of Sharp v. 
Taylor and Brooks y. Martin, and the many 
cases that followed them, establish a prin- 
ciple that puts the first case upon exactly 
the same basis as the second, and the gov- 
ernment cannot break up the American 
Tobacco Companv’s business, because the 
Tifth Amendment forbids it to destroy 
property without adequate compensation. 

My articles in the Central Law Journal 
of October Ist, 1909, and July 28th, rgrt, 
show just what the power of Congress is 
in this matter of the trusts. They show 
that the power of Congress is limited: to 
forbidding unreasonable restraints on trade 
and monopolies, as monopoly is explained 
in them, and to forbidding a wanton in- 
jury by a great concern to a smaller con- 
cern, and that it is the function of the 
government to stand between the two and 
see that the smaller concern is not injured 
by the greater concern. In conformity 
with those ideas I now say that the power 
of the government in respect to the Ameri- 
can Tobacco Company is confined to for- 
bidding it to violate the Sherman law in 
the future, but it must leave it in posses- 
sion of all that it now has, whether ac- 
quired in violation of that law or not. 

Better that a thousand American To- 
bacco Companies should go hence with ill- 
gotten gains than that the principle that 
property once acquired, according to law, 
may be taken away, should be tolerated. 
The moment that principle is tolerated, 
then none of us have any property we can 
call our own. 

Bill of Attainder—Congress is forbid- 
den by the Constitution to pass a bill of 
attainder. The essential idea of a bill of 
attainder as it relates to property is, that 
it disposes of a man’s property by legisla- 
tive enactment. This cannot be done. The 
subject is one that can be dealt with by 
the judiciary only, and the essential idea 
here is, that he can only lose his property 
as the result of his violation of the law, to 
be determined in a judicial proceeding, and 








the penalty must have been prescribed in 
advance by the law. ' 

If the Circuit Court of the United States 
for New York has authority to destroy the 
business of the American Tobacco Com- 
pany, it is because the Sherman law at- 
tempted to confer that authority on it. It 
has no authority in the premises except 
what that law confers upon it. The Sher- 
man law can confer no authority upon it 
except what it derives from that law. If 
the Sherman law attempted to confer that 
authority upon it, it is a bill of attainder 
and void. It would be a legislative for- 
feiture of property, which is an impossi- 
bility. 

Suppose the Sherman law had ordered 
the Circuit Court of New York to get to- 
gether all of the money, tobacco and bills 
receivable of the American Tobacco Com- 
pany and confiscate them to the United 
States, could there be any doubt about that 
being a bill of attainder and void? What 
is the difference between confiscating the 
American Tobacco Company’s money in 
bank and confiscating its business, which 
is its property? If the government can 
break up the American Tobacco Company’s 
business, why can it not confiscate what it 
has made since 1890? Where is the dif- 
ference? The case of Commonwealth v. 
Boudrie,’® contains the principle I am deal- 
ing with. In that case a man was indicted 
for stealing some money, the same being 
taken from him and being in the hands of 
the court. Everyone being satisfied that he 
had stolen the money, the court was asked 
to turn the money over to the man from 
whom it was stolen, but it refused to do 
so, saying; “If there is no doubt or dispute 
as to the identity of the property alleged 
to be stolen, the conviction of the defendant 
necessarily determines the title of the prop- 
erty to be in the prosecutor and not in the 
defendant. But if the property has been 
changed or converted into money the de- 
fendant may be well convicted of the 


(15) Cummings v. Mo., 
party Garland, Ib. 333. 
(16) 4 Gray, 418. 


4 Wallace, 277, ex- 
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larceny without any determination of 
the question as to his right to the prop- 
erty or money actually found in his pos- 
session. He might, therefore, by an order 
for restitution in such a case, be deprived 
of his property without an opportunity to 
try the question of title. In the present 
case the evidence failed to show the iden- 
tity of the property stolen with that found 
in the possession of the defendant. All 
that appeared at the trial was evidence 
tending to show that it was the money 
stolen or the proceeds of the money stolen. 
This was clearly insufficient, and the order 
restoring the money to the prosecutor was 
erroneous and illegal. 

Henly’s case,"* already cited, means the 
same thing. In that case a man was in- 
dicted for stealing money, tried and con- 
victed. The court was asked to issue an 
execution against him for the money, but it 
refused to do so. The man could only 
lose money apparently his, as a result of a 
judicial proceeding directly aimed at pro- 
ducing that result, so that he could make 
defence to the charge made against him. 

Tf these judicial tribunals were power- 
less to confiscate money apparently the 
property of the person in possession of it, 
how can the legislature do it 7** 

If the argument of this paper is sound, 
all the government can do is to restrain 
the American Tobacco Company from vio- 
lating the law in the future, and to provide 
penalties for its violation of the law in the 
future. But the past is a sealed book, and 
what the American Tobacco Company has 
acquired in the past belongs to it and it 
cannot be deprived of one dollar’s worth 
of those acquisitions without overthrowing 
the fundamental principle upon which so- 
cial order rests. 

And under this theory of the matter the 
public can secure perfect protection. Let 
the Circuit Court of the United States for 
New York make an injunction against the 


(17) Ist Va. cases 145. 
(18) See O'Hara v. Stack, 90th Penn. St., at 
p. 490-91. 


American Tobacco Company, forbidding it 
to violate the Sherman law in any way 
whatever and retain the present case against 
it upon its dockets indefinitely, with leave 
to anyone to come to it at any time and 
show that the American Tobacco Company 
is violating the injunction by doing things 
that the Sherman law forbids, whereupon 
the court will punish the company and its 
officers by fine and imprisonment in what- 
ever way is necessary to compel them to 
obey the court’s decree honestly and loy- 
ally. Our Constitutional rights will thus 
be preserved and the American Tobacco 
Company will be forced to obey the Sher- 
man law to the letter. — 
Wm. L. ROoyALt. 
Richmond, Va. 








JOINT TORT FEASORS—RULE OF PARI 
DELICTO. 


CENTRAL OF GEORGIA RY. CO. v. MACON 
RY. & LIGHT CO. (No 2,991.) 


‘ 
Court of Appeals of Georgia, June 7, 1911. 
Rehearing Denied Sept: 11, 1911. 





71 S. E. 1076. 


(Syllabus by the Court.) 

Generally speaking, one of two or more joint 
wrongdoers has no right of action over against 
those connected with him in the tort for either 
contribution or indemnity where he alone has 
been compelled to satisfy the damages result- 
ing from the tort. In some cases two or more 
persons may be liable as joint wrongdoers, so 
far as concerns a person injured by a tort, and 
yet as among themselves the tort may not be 
joint; and in some cases of this kind a right 
of action over may exist in favor of the one 
who has been compelled to pay the damages 
as against another who as between them was 
the sole author of the wrong. 


STATEMENT OF FACTS. 


Minor, who was an employee of the Central 
of Georgia Railway Company, was _ killed 





i through an electric shock which he received 
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while attempting to unload coal from a chute 
into a locomotive tender. The apron of the 
chute was to be lowered by a steel cable which 
Minor caught hold of. An electric wire lead- 
ing to an are lamp had been fastened upon 
the chute. This wire sagged against the cable, 
and the insulation had become worn or was 
originally inadequate, so that the current leak- 
ed from the electric wire to the cable, and 
when Minor, standing on the engine tender, 
reached and touched the cable to lower the 
apron of the chute, he completed the circuit, 
and was killed. His widow sued the railway 
company on account of the homicide, and re- 
covered a judgment, which, on review, was 
sustained by this court. See Central of Ga. 
Ry. Co. v. Minor, 2 Ga. App. 804, 59 S. E. 81, 
where a somewhat fuller report of the faets is 
given. As disclosed by the opinion in that 
case, “whether the wires were unsafely locat- 
ed in the beginning, whether the railroad com- 
pany by ordinary care could have discovered 
this fact, whether an inspection, reasonable 
under all the circumstances, would have dis- 
closed the probability of danger, were the 
questions involved; and as to these things 
there was evidence pro and con.” While that 
suit was pending the railway company furnish- 
ed a copy of the plaintiff's petition to the Ma- 
con Railway & Light Company, and requested 
them in writing to defend the action on the 
ground that, if any liability existed, the rail- 
way company had a right of action over 
against the light company. The present action 
was brought by the railway company against 
the light company to recover the amount of 
the judgment it was forced to pay, together 
with costs and expenses incurred in connec- 
tion with the defease of the suit. On the trial 
it appeared that, while the arc lamp and the 
wires leading thereto were located on the rail- 
Way company’s property and were used by 
it for the lighting of its switchyards, they 
were erected by the light company and be- 
longed to it. The contract between the two 
companies was in evidence, and provided, so 
far as is here material, that the light com- 
pany would furnish the lamps and the cur- 
rent for the lighting agreed on at a specified 
price. The railway company’s agent designat- 
ed the places where the lights were to be 
placed, and the light company’s employees 
placed them there. The railway company’s 
agent made some protest against the placing 
of the light wires on the coal chute, but, after 
some assurance from one of the electricians 
of the light company as to the safety of so do- 
ing, allowed it. The evidence authorized a 
finding that the wires were negligently placed 





upon the coal chute; also that there had been 
negligence in inspecting them, and in allowing 
the insulation to become worn; also, that the 
light company had allowed its circuit to be- 
come “grounded” in some other place whereby 
contact with the wire was rendered especial- 
ly dangerous. The record of the former suit 
was introduced in evidence and the touching 
of the light company regulariy shown. The 
court granted a nonsuit, and on exception to 
this judgment the case reaches this court. 


OPINION OF THE COURT. 


Powell, J.: 

In approaching the consideration of the 
questions proposed, it is well to notice at the 
out-set a doctrine too well settled to admit of 
doubt or to require the citation of authority. 
It is the general rule that, where a person has 
been damaged by the concurrent negligence of 
two or more joint wrongdoers, he may sue 
either one or more, or all of them, and that, 
if he sues only one or only a part of them, 
those so subjected to liability can claim no 
contribution from those not sued; and in such 
cases it is unquestionable that no right of ac- 
tion over ordinarily exists. But there may be 
cases in which a person who has suffered loss 
or damage may have the right to sue two per- 
sons as if they were joint wrongdoers, with- 
out their being, as among themselves, joint 
wrongdoers. A.’s servant, B., negligently in- 
jures C. in the performance of A.’s_ work. 
From C.’s_ standpoint, A. and B. are joint 
wrongdoers, but as among themselves B. is 
the wrongdoer and A. is subjected to liabili- 
ty merely by the doctrine of respondeat su- 
perior; so that, if C. sues A, alone and com- 
pels him to pay the damage, A., in turn, 
may compel B. to indemnify him for the loss. 
So in this class of cases it is always relevant 
to inquire, “Whose wrong really caused the 
damage?” For, if it is a joint wrong as be- 
tween those whom the person originally dam- 
aged might have held liable, no right of con- 
tribution or indemnity survives to the one 
whom the person damaged has subjected to 
the sole liability. Thus, although, as stated 
above, a master may sometimes have a right 
of action over against a servant because of 
whose negligent act he has been subjected to 
liability to a third person, this is not the case 
where the master’s own negligence has con- 
curred with that of his servant in creating the 
liability. Generally speaking, a right of action 
over in such cases exists only where the neg- 
ligence of him who has .been compelled to sat- 
isfy the damages is imputed or constructive 
only, and the negligence of him against whom 
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the remedy over is asserted was actual or 
more’ immediately causal. 


The very able argument of counsel for the 
plaintiff in error and the examination of the 
many cases cited on his excellent brief have 
convinced us that the widow of the decedent, 
‘Minor, could have sued the light company in 
the first instance, and have recovered for the 
homicide. That company was using for its 
purposes a dangerous current of electricity at 
a place where the decedent and other em- 
ployees of the railway company were expected 
to be, and from this fact arose the duty upon 
the light company of exercising due care to 
prevent the current’s escaping and doing dam- 
age. The breach of this duty resulting in the 
homicide would have given the widow a right 
of action against the light company. But the 
fact that the light company owed the decedent 
this duty, and that a breach of this duty caus- 
ed the damage, does not necessitate the hold- 
ing that its wrong alone is to be considered 
as the proximate cause of the injury, either as 
between the decedent’s widow and the two 
companies involved in the case, or as between 
the two companies themselves. After care- 
fully considering the facts of the case in the 
light of numerous authorities on the general 
question, the case looks thus to us: When the 
light company installed these dangerous ap- 
pliances in the defendant's switchyards, they 
became the instrumentalities of two business- 
es, the light company’s business of furnishing 
light and the railway company’s business of 
making up and operating trains. The dece- 
dent who was employed to work in these 
yards sustained such a relationship to this 
matter which primarily and contractually con- 
cerned only the two companies as that the 
law imposed upon both companies a joint and 
several duty owing to him to see that these 
wires should be kept in reasonably safe con- 
dition. As to him, the light company had 
no right to install these dangerous wires or 
to maintain them, and the railroad company 
had no right to allow them to be installed 
and maintained as a part of its plant, except 
on the condition, applicable alike to each 
of the companies, that reasonable care would 
be taken to safeguard the decedent from in- 


jury through them. The judgment in the | 


former case was as against the plaintiff, in 
the present case, a conclusive finding of one 
or more of the following facts: That it 
allowed the wires to be installed in a neg- 
ligent manner in the first instance; that it 
was neglectful in allowing them to remain 
where they were, after the insulation had 





worn away; that it was neglectful as to in- 
spection; and that one or more of these 
things was the proximate cause of the homi- 
cide. The railway company does not sue the 
light company in the present case for the 
breach of any contract on its part to in- 
stall the wires in a proper manner, or to 
maintain them or to inspect them, but sues 
because that company was ‘guilty of sub- 
stantially the same tortious delinquency as 
it itsel{ had committed. Thus viewed, the 
case seems to be on all fours with the case 
of Union Stockyards Co. v. ©. B. & Q. R. 
Co., 196 U. S. 217, 25 Sup. Ct 226, 49 L. 
Ed. 453. In that case the Circuit Court of 
Appeals certified to the United States Su- 
preme Court the following question: “Is 
a railroad company which delivers a car in 
bad order to a terminal company—that is, 
under contract to deliver it to its ultimate 
destination on its premises for a fixed com- 
pensation, to be paid to it by the railroad 
company—liable to the terminal company for 
the damages which the latter has been com- 
pelled to pay to one of its employees on ac- 
count of injuries he sustained while in the 
customary discharge of his duty of operat- 
ing the car, by reason of the defect in it, 
in a case in which the defect is  discover- 
able upon reasonable inspection?” Accompa- 
nying the question and for the purpose of 
illustrating, it was a statement of the facts 
as follows: “The plaintiff, the stockyards 
company, is a corporation which owns stock- 
yards at South Omaha, Neb., railroad tracks 
appurtenant thereto, and motive power to 
operate cars for the purpose of switching 
them to their ultimate destinations in its 
yards from a transfer track which connects 
its tracks with the railways of the defend- 
ant, the Burlington Company. The Bur- 
lington Company is a railroad corporation 
engaged in the business of a common carrier 
of freight and passengers. The defendant 
places the cars destined for points in the 
plaintiff's yards on the transfer track ad- 
jacent to the premises of the plaintiff, and 
the latter hauls them to their points of des- 
tination in its yards for a fixed compensa- 
tion, which is paid to it by the defendant. 
The plaintiff receives no part of the charge 
te the shipper for the transportation of the 
cars, but the defendant contracts with the 
shipper to deliver the cars to their places 
of ultimate destination in the  plaintiff’s 
yards, and receives from the shipper the 
compensation therefor. The defendant de- 
livered to the plaintiff upon the transfer 
track a refrigerator car of the Hammond 
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Packing Company, used by the defendant 
to transport the meats of that company, to 
be delivered to that company by the plain- 
tiff in its stockyards. This car was in bad 
order, in that the nut above the wheel upon 
the brake staff was not fastened to the 
staff, although it covered the top of the 
staff, and rested on the wheel as though it 
was fastened thereto, and this defect was 
discoverable upon _ reasonable inspection. 
The plaintiff undertook to deliver the car 
to the Hammond Company, and send Ed- 
ward Goodwin, one of its servants, upon it 
for that purpose, who, by reason of this 
defect, was thrown from the car and injured 
while he was in the discharge of his duty. 
He sued the plaintiff and recovered a judg- 
ment in one of the district courts of Ne- 
braska for the damages which he sustained 
by his fall, on the ground that it was caused 
by the negligence of the stockyards company 
in the discharge of its duty of inspection to 
its employee. This judgment was subsequent- 
ly affirmed by the Supreme Court of Ne- 
braska (Union Stuckyards Co. v. Goodwin, 
57 Neb. 188, 77 N. W. 357), and was paid 
by the plaintiff.” The Supreme Court, con- 
ceding for the sake of the argument that 
the injured employee could have sued either 
company or both of them, said: “The case 
then stands in this wise: The railroad com- 
pany and the terminal company have been 
guilty of a like neglect of duty in failing 
to properly inspect the car before putting 
it in use by those who might be injured 
thereby. We do not perceive that because 
the duty of inspection was first required 
from the railroad company that the case is 
thereby brought within the class which hold 
the one primarily responsible, as the’ real 
cause of the injury, liable to another less 


culpable, who may have been held to re- 
spond for damages for the injury inflicted. 
It is not like the case of the one who 


creates a nuisance in the public streets, or 
who furnishes a defective dock, or the case 
of the gas company, where it created the 
condition of unsafety by its own wrongful 
act, or the case of the defective boiler, which 
blew out because it would not stand the 
pressure warranted by the manufacturer. 
In all these cases the wrongful act of the 
one held finally liable created the unsafe 
or dangerous condition from which the in- 
jury resulted. The principal and moving 
cause, resulting in the injury sustained was 
the act of the first wrongdoer, and the other 
has been held liable to third persons for 





failing to discover or correct the defect 
caused by the positive act of the other. In 
the present case the negligence of the par- 
ties has been of the same character. Both 
the railroad company and the terminal com- 
pany failed by proper inspection to discover 
the defective brake. The terminal company 
because of its fault has been held liable 
to one sustaining an injury thereby. We 
do not think the case comes within that 
exceptional class which permits one wrong- 
doer who has been mulcted in damages to 
recover indemnity or contribution from an- 
other. For the reasons stated, the ques- 
tion propounded will be answered in the 
negative.” In the course of the opinion the 
cases of Washington Gaslight Co. v. District 
of Columbia, 161 U. S. 316, 16 Sup. Ct. 
564, 40 L. Ed. 712; Oceanic Steam Nav. Co. 
v. Compania Transatlantica Espanola, 134 
N. Y. 461, 31 N. E. 987, 30 Am. St. Rep. 685, 
Bray v. Boston Gas Light Co., 114 Mass. 149, 
19 Am. Rep. 324, and Boston Woven Hose Co. 
v. Kendall, 178 Mass. 232, 59 N. E. 657, 51 L. 
R. A. 781, 86 Am. St. Rep. 478, are distin- 
guished from cases such as the one then before 
that court, and such as the one now before this 
court. 


We have read a great many cases bearing 
more or less directly on the general ques- 
tion presented, and, after considering them 
all, we cannot escape the conclusion that 
the case is squarely within the doctrine of 
the case of Union Stockyards Co. v. C., B. & 
Q. R. Co., supra; and while, of course, that 
decision is not absolutely binding on us, still 
it is very persuasive authority. 


Judgment affirmed. 


Notre.—The Rule of Not Being in Pari Delicto 
Allowing Indemnity Between Joint Tortfeasors. 
—The courts seem variant on this question, and 
we select a few of the many cases, so that we 
may set them out somewhat fully, rather than 
attempt what might be an effort at exhaustive 
citation. 


In Galveston, H. & S. A. Ry. Co.. Tex. Civ. 
App., 116 S. W. 841. there was a suit against a 
railroad company for death of an employee 
caused by an electric wire, and there was, under 
Texas practice, an answer asking that an electric 
company be brought in and defendant have judg- 
ment for any sum that might be recovered 
against defendant on the theory, of excess volt- 
age being allowed to escane from main lines 
of wire to such smaller wires as were needed for 
lighting purposes on defendant’s premises and 
that this excess was proximate cause of the death 
complained of. This answer was demured to and 
that as between it and the light company it was 
innocent. 
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It is a little difficult to see the application of 
the exception in this case, because the plaintiff 
only sought recovery from defendant, upon the 
ground, that it did not use the precaution to 
have a fuse-block to prevent the enttance of 
excessive voltage that might escape. In other 
words, if plaintiff stated a case against defend- 
ant, it stated one where there was at least con- 
curring negligence of defendant with the light 
company. Of course it might be, that the de- 
fendant might rely upon the light company for 
assurance of proper connection of its lights, when 
such reliance might be good as to the light com- 
pany, but insufficient to excuse itself to its work- 
men. The decision seems to be a very close 
one. 


In Pullman Co. v. Hoyle, Tex. Civ. App., 115 
S. W. 315, appellee Hoyle sued a sleeping-car 
company and a railroad for a passenger having 
been caused to alight from a sleeper at the 
wrong station. The railroad company asked for 
judgment by way of indemnity as to any amount 
that might be recovered. There was verdict 
for plaintiff against both defendants and in 
favor of the railroad against the Pullman Com- 
pany, and it alone appealed. In this case the 
instruction was that, if there was a finding for 
the plaintiff, they might find for the railroad 
company as against the Pullman Company, if 
pon believed the injury was the direct and proxi- 

mate result of the negligence of the Pullman 
Camenens and not the negligence of the railroad 
company. The railroad company successfully de- 
fended this instruction because the Pullman Com- 
pany was a carrier of pasengers and should in- 
demnify the railroad company where it was the 
sole wrongdoer. The court said the two were not 
in pari delicto, the railroad being only passively 
negligent, and this was true independent of any 
contract of indemnity inter se. 


This might have been placed on the ground 
that the Pullman Company was a substitute car- 
rier for the railroad or rather its agent in caring 
for the passenger the railroad was transporting, 
and the case was there merely one of misfeasance 
by the agent, for which it was responsible to 
its principal. The Pullman Company seems not 
a carrier, but its cars are agencies of thé car- 
rier, which the Pullman Company agree to 
properly handle with respect ‘to the railroad’s 
business as a carrier of passengers, This is a 
better principle than that of non pari delicto 
among joint tortfeasors, because it enlarges the 
rights of the railroad company against the sleep- 
ing-car company. 

In Scott v. Curtis, 195 N. Y. 424, 88 N. E. 
794, the facts were that an owner of premises 
gave permission to employees of a coal dealer 
to remove the cover of a coal hole in the side- 
walk and a passerby was injured by failure to 
properly replace the cover. For this the owner 
was sued by the passerby and upon the suit the 
owner gave notice in writing to the coal dealers 
to come in and defend, which they declined to do. 
the demurer sustained upon the general ground 
of there being no contribution or indemnity as 
between joint tortfeasors. The appellate court 
reversed this ruling upon the ground of the 
exception which lies in the fact, that the de- 
fendant set up a state of facts which showed 
The passerby obtained judgment, which was paid 
and the owner then sued the coal dealers. The 
owner had judgment, but the case was reversed, 








the opinion saying that: “The judgment roll 
establishes as against defendants herein that 
the plaintiff therein was injured by reason of 
negligence in connection with the covering of 
said hole and that no negligence of hers con 
tributed to such injury, and it also establishes 
the amount of her damages, but it was incum- 
bent on plaintiff to give evidence in addition to 
the judgment roll to show that the accident oc 
curred by negligence of which defendants were 
primarily liable. This he wholly failed to do.” 


This case is cited for the reasons that it shows 
how such a judgment roll may be made conclu- 
sive evidence and the extent it goes and what 
more is needed by an indemnitee to recover, and 
it further shows, that an abutting owner stands 
as indemnitee to an active wrongdoer, just as a 
city stands to one who is primarily liable for an 
injury suffered on its streets. There are several 
New York case cited in support. 


‘There seems some question, however, whether 
the owner could finally recover against the coal 
dealers because it was showin, that before all of 
the ccal had been delivered and while the em- 
ployees were away, the owner returned to the 
house and noticed the cover was on the hole, but 
as a matter of fact it was not securely placed. 
Before the employees returned, the accident hap- 
pened. The last negligence might have been in 
permitting it to remain insecurely placed. 


In Balto. & Ohio R. Co. County Commis- 
sioners, 111 Md. 176, 73 Atl. 656, the Maryland 
Court of Appeals does not forbid indemnity, be 
cause there may have been some fault upon the 
part of one claiming the status of indemnitee—at 
ieast where such ar one is a public body or 
institution. 


Thus, where a change in a roadway leading_to 
a public bridge was made by a railway com- 
pany making the road dangerous to travelers, 
the liability of the country commissioners for 
injury for one could be recovered over against 
the railway company as principal delinquent. 
though the commissioners knew for three years 
before the injury that the road was unsafe. 


The opinion says: “It is earnestly contended 
that upon the facts of this case the failure 
of the appellee to protect its highway from 1903 
to 19006 was such a conscious and unlawful de- 
fault upon its part as to relieve the original 
wrongdoer. * * * In other words, the law will 
not enforce indemnity between or actual joint 
tortfeasors.” 


The court goes into the question of what is a 
conscious wrongdoer and scems to rely mainly 
on Washington Gas Co. v. Dist. of Columbia, 161 
U. S. 327, where Justice White said: “In re- 
spect to offences in which is involved any moral 
delinquency or turpitude, all parties are deemed 
equally guilty and courts will not inquire into 
their relative guilt. But where the offense is 
merely malum prohibitum, and in no respect im- 
moral, it is not against the policy of the law to 
inquire into the relative delinquency of the par- 
ties and to administer justice between them 
although both parties are wrongdoers.” 


But this is not a rule, which is governed by 
consideration of activity in wrong, or one occupy- 
ing a secondary and the other a primary rela- 
tion, or of imputable liability, or that the wrongs 
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of the wrongdoers shall not be concurrent. It 
seems to say, that in any wrong whatsoever that 
does not involve any moral delinquency, the law 
may inquire, for the purpose of indemnity by one 
to the other, as to their relative delinquency. This 
is a rule like comparative negligence with appor- 
tionment or reduction of damages, and if relative 
delinquency may be determined then full in- 
demnity, possibly, should not be awarded.  C. 








IMPORTANT ANNOUNCEMENT. 





Discriminating readers of the Central 
|.aw Journal have not been slow to observe 
the fact that while there are no. highly- 
colored photographs nor even more highly- 
colored reading matter in the Central Law 
Journal, there have appeared recently in 
its columns, original articles and editorials 
Indeed, so 
valuable have some of these contributions 
appeared to many of our subscribers that 
they have not hesitated to write us to 
publish such contributions, as for instance, 
the articles pro and con on the initiative, 


of more than passing interest. 


referendum and recall, in book form. 

Carrying out our fixed purpose to en- 
hance still more the value of the Journal to 
the practicing lawyer, we have arranged 
with a leading solicitor of Scotland, Mr. 
Donald Mackay, with offices at Ocean 
Chambers, Glasgow, to write for us a quar- 
terly letter to be entitled, Notes of Recent 
Decisions in the British Courts. Mr. 
\lackay’s first letter appears in this issue. 

Some time ago we endeavored to do this 
work in our own office, but found that no 
\merican lawyer, without considerable 
study of recent British decisions, could do 
this work in any other but a very super- 
ficial manner, which would not be at all 
satisfactory either to us or our subscribers. 

In making this announcement, may we 
take opportunity to express to our large 
number of friends and subscribers our sin- 
cere appreciation for the many kind and en- 
couraging communications that we have re- 
ceived from them and for their hearty and 
continued support. 

ALEXANDER H. RosBins, 
Mananging Editor. 





REVISION OF THE FEDERAL EQUITY 
RULES—A REPORT OF PROGRESS 
TO DATE. 





No proposed reform of recent years has so 
much in it of interest and promise to lawyers 
as the proposed revision of the federal equity 
rules. 

Of all systems of procedures, that regu- 
lated by the Rules of Practice in Equity of the 
federal courts is the most technical and the 
most obsolete. Almost unanimous has been the 
demand of the bar for their liberalization, and 
the demand has been met by the recent act 
of Congress giving to the Supreme Court the 
financial equipment and full authority (conced- 
ing such grant of authority to be necessary) 
to make a thorough revision of such rules. 


The Favorable Attitude of the Supreme Court. 


No less gratifying has been the prompt and 
earnest manner in which the Supreme Court 
has approached its task, giving promise of re- 
sults that should prove not only beneficial to 
the practice in the federal courts, but of su- 
preme importance to the work of practice re- 
form throughout the country. 

Following the passage of the act of Congress 
referred to, the Supreme Court appointed a 
committee to draft a tentative plan for the re- 
vision of the federal equity ru'es. This com- 
mittee consists of Mr. Chief Justice White, as 
chairman, and Justices Lurton and Vandeven- 
ter. Subsequently this committee effected an 
organization by the appointment of William J. 
Hughes, Washington, D. C., as secretary, and 
commissioned the Hon. Justice Horace Lurton 
to visit England to observe the working-out 
in practice of the English Judicature Act, so 
far as applicable to cases in equity. 


The Supreme Court’s General Announcement. 

On June 9, 1911, the committee prepared 
and sent out the following general announce- 
ment to members of the profession enrolled: 
and practicing in the federal courts: 

“The Supreme Court of the United States 
desires to consider the subject of revising the 
Equity Rules, and in connection with that 
subject the reformation of pleading and prac- 
tice in equity cases in the courts of the United 
States, to the extent that that matter is sub- 
ject to the court’s authority under sections 
913 and 917 of the Revised Statutes of the 
United States. The court, therefore, prior to 
its adjournment for the term appointed a com- 
mittee from among its membership, with di- 
rections to consider and report such changes 
as the committee may conclude would, if adopt- 





. adopt, 
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ed, tend to the simplification of pleading and 
practice and the correction of any unnecessary 
delay or unreasonable cost resulting from prac- 
tices under the rules as they now exist. 

“The committee thus appointed is advised 
that the subject-matter which it is appointed 
to consider has been for some time under in- 
vestigation by a committee of the American 
Bar Association, and of course it will gladly 
receive and consider any definite suggestion 
which that committee may deem it proper to 
make as the result of its work. 

“Desiring, however, before it makes its re- 
port to the court, to have the benefit of every 
possible suggestion from all sources, the com- 
mittee appointed by the court earnestly re- 
quests the co-operation of the several circuit 
courts of appeal of the United States. To this 
end it ventures to suggest that each of those 
courts appoint a committee of at least three 
from their respective bars to prepare and sug- 
gest such changes in pleading and practice in 
equity in the courts of the United States as 
such committee may deem it would be wise to 
and when the changes are put into 
definite shape, to file the same with the secre- 
tary of the committee at the earliest possible 
moment, certainly on or before the first day of 
November next. 

“While not desiring to exclude any definite 
suggestion from any judge or from any mem- 
ber of the bar, the committee hopes, 
in order to avoid complexity, that any sugges- 
tion which it is thought best to make may be 
forwarded through the instrumentality of the 
committee of the bar to be appointed by the 
respective circuit courts of appeal, as above re- 
quested.” 

Work of the Committee on Practice Reform 
of the American Bar Association. 

The second paragraph of the above letter 
very graciously acknowledges the earnest and 
effective propaganda maintained for so many 
years by the very efficient committee of the 
American Bar Association, with whose untir- 
ing efforts the writer is personally familiar. 
This committee met the committee of the Su- 
preme Court on October 23, 1911, and took ad- 
vantage of the invitation to proffer the results 
of its investigations in the direction of practice 
reform. This committee consists of Mr. Ever- 
ett P. Wheeler of New York, chairman, and 
the following members: Messrs, Roscoe Pound, 
of Cambridge, Mass.; Charles F. Amidon; of 
Fargo, N. D.; J. H. Beale, of Cambridge, Mass.;: 
Frank Irvine, of Ithaca, N. Y.; Samuel C, East- 
man, of Concord, N. H.; H. D. Estabrook, of 





New York; Charles E. Littlefield, of New York; 
E. A. Bancroft, of Chicago; S. H. Allen, of To- 
peka; Arthur Stewart, of Baltimore; John D. 
Lawson, of Columbia, Mo.; Samuel Scoville, 
Jr., of Philadelphia; W. M. January, of De- 
troit. 


Committees Appointed by the Various Circuit 
Courts. 

Following the suggestion contained in the 
third paragraph of the committee’s letter as 
above set forth, the various circuit courts of 
appeal appointed committees composed of lead- 
ing equity practitioners within their various 
circuits to prepare and suggest changes in 
pleading and practice in equity for the consid- 
eration of the committee. 

The following is a list of the members of 
the committees of the various circuits who are 
commissioned to file suggestions for the pro- 
posed revision of the federal equity rules: 

First Circuit—Frederick P. Fish, 84 State 
street, Boston, Mass.; Josiah H. Benton, Ames 
building, Boston, Mass.; Felix Rackemann, 
Boston, Mass. 

Second Circuit—Herbert Barry, 34 Nassau 
street, New York; James L. Bishop, 32 Nas- 
sau street, New York; Stanley W. Dexter, 71 
Broadway, New York; Walter D. Edmonds, 31 
Nassau street, New York; Abram I. Elkus, 170 
Broadway, New York; Walker D. Hines, 52 
William street, New York; Arthur H. Masten, 
49 Wall steet, New York; Frank H. Platt, 2 
Rector street, New York; Edmond E. Wise, 19 
William street, New York. 

Third Circuit—Joseph C. Fraley. Philadelphia. 
Pa.; Frank P. Prichard, Philadelphia, Pa.; 
Thomas Patterson, Oliver building, Pittsburg, 
Pa.; Benjamin Nields, Wilmington, Del.; Gil- 
bert Collins, Jersey City, N. J.; Robert H. Mc- 
Carter, Newark, N. J. 

Fourth Circuit—William P. Bynum, Greens- 
boro, N. C.; Lunsford L. Lewis, Richmond, 
Va.; George Whitelock, Continental building, 
Baltimore, Md. 

Fifth Circuit—Edward T. Merrick, New Or- 
leans, La.; Alexander C. King, Atlanta, Ga.; 
Horace Stringfellow, Montgomery, Ala.; W. A. 
Blount, Pensacola, Fla.; Marcellus Green, 
Jackson, Miss.; Horace Chilton, Dallas, Tex. 

Sixth Circuit—Lawrence Maxwell. Cincinnati, 
O.; Henry M. Campbell, Detroit, Mich.; Ed- 
mund F, Trabue, Louisville, Ky.; J. B. Sizer, 
Chattanooga, Tenn. 

Seventh Circuit—James G. Jenkins, Milwau- 
kee, Wis.; James M. Graham, Springfield, IIL; 
Robert S. Taylor, Fort Wayne, Ind.; Robert H. 
Parkinson, Chicago, Il. 
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Eighth Circuit—Joel F. Vail, Denver, Colo.; 
Frank B. Kellogg, St. Paul, Minn.; Frank Ha- 
german, Kansas City, Mo. 

Ninth Circuit—-Robert T. Devlin, Post Office 
building, San Francisco, Cal.; Curtis H. Lind- 
ley, Mills building, San Francisco, Cal.; Gar- 
ret W. McEnerney, Flood building, San Fran- 
cisco, Cal.; W. S. Goodfellow, 430 California 
building, San Francisco, Cal.; John H. Miller, 
Crocker building, San Francisco, Cal. 


First Meeting of the Federal Committees at 
Washington. 

This committee met at the Willard Hotel on 
October 9th, 1911. Mr. George Whitelock, of 
Baltimore, a member of the committee, and 
secretary of the American Bar Association, 
wrote us the following letter in regard to this 
meeting: 

“My Dear Mr. Robbins—I am glad to know 
that you propose to give “Reform of Federal 
Procedure” as much publicity as possible. The 
discussion in Washington on Monday, October 
9th, was very general. Several of the federal 
committees suggested new rules and submit- 
ted the text of them, and there was consider- 
able discussion. Other committees offered only 
suggestions. 

“It was determined that each committee 
should make a separate report. 


“The committee of the Bar Association was 


not present as expected, there having been 
some mistake about dates. I think that they 
will be able to hold a meeting on Monday, 
October 23d, 1911. 
Yours very truly, 
GEO. WHITELOCK.” 
The three committees which had the dis- 
tinction of filing the first three reports out- 
lining definite programs for the reform of the 
equity rules were as follows: Report of the 
committee of the Second Circuit, by James L. 
Bishop of New York; of the Sixth Circuit, by 
Mr. Lawrence Maxwell of Cincinnati; of the 
Eighth Circuit, by Mr. Frank B. Kellogg of St. 
Paul. We expect to publish the suggestions 
thus offered in a later issue of this journal. 


A General Invitation for Suggestions. 

On October 16, 1911, we received a letter 
from Mr. W. J. Hughes, secretary of the Com- 
mittee of Justices, as follows: 

“IT beg to acknowledge the receipt of your 
letter of the 13th instant in relation to the 
proposed revision of the rules of equity prac- 
tice. The inclosed circular explains itself. 
Suggestions in accordance with this request 
have been received from three of the commit- 
tees appointed by the circuit court of appeals 





in the different circuits, and a considerable 
number of suggestions from individuals, 

“T shall be glad to receive and to present 
to the Committee of Justices any suggestions 
which you may care to submit.” 

Taking advantage of this offer of the secre- 
tary of the Committee of Justices, we invite 
every reader of the Central Law Journal to 
send us their views on the proposed revision. 
We shall carefully arrange all these sugges- 
tions in proper form and submit them in one or 
two reports, as may be found necessary, to 
the secretary of the Committee of Justices. 

Let this reform command the immediate at- 
tention of the entire bar. Let the Committee 
of Justices be advised of the opinion of every 
member of the bar in every section of the 
country, and the revision, as it is finally made, 
will represent the hest thought of the Ameri- 
can bar, and be given expression by a commit- 
tee thoroughly competent to deal with the sub- 
ject and having the confidence of the profes- 
sion. > 

ALEXANDER H. ROBBINS, 
Managing Editor Central Law Journal. 








HUMOR OF THE LAW. 





Another comical decision filled with good law 
comes from Oklahoma City, Okla., appearing .in 
a case before Justice of the Peace, Austin R! 
Gourley, in which N. E. Roseberry was the 
plaintiff, and the State National Bank defen- 
dant. The defendant filed an affidavit for 
change of venue as prescribed by the statute 
which began with the words—*Comes now the 
above named defendant, the State National 
Bank,” and was: signed “State National Bank 
by Cashier,” ; 

The affidavit thus drawn was then filed with 
the court, and very properly overruled. But on 
the justice’s docket appears this very unique 
“opinion” or, more properly, docket entry: 

“Aug. 28, 1911. Defendant files affidavit for 
change of venue. * * * Affidavit overruled. 
Change of venue denied, for the reason said af- 
fidavit was made by the State National Bank 
an artificial person, created: under the National 
Banking Laws of the United States, having ho 
Soul .to answer to its God, having no reverence 
for its, Creator. The affiant is therefore to. be 
classed as an atheist or libertine unable to take 
an oath, for in the great beyond, this individual 
created by law having power to sue and be 
sued will have no place. 

“St. Peter will not be troubled with this af- 
fiant knoeking for admission. It is a worldly 
institution, incapable of invoking Deity as its 
witness. Hell holds no terror for ‘this affiant, 
it having no séul to punish therein being soul- 
less. As it has no body it carinot be punished 
by. imprisonment :‘in « our: penitentiary, even 
though convicted of perjury,‘therefore it is the 
ruling of this court that the evidence of all 
witnesses without soul or body be rejected from 
consideration of this court.’ 











310 


CENTRAL LAW JOURNAL. 





No. 17 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 


RINE, inccdcnesiteinessscsmnatnaiectessacneereninaaszentoneenscensaiaens ae 
ER cctacncncvessisonsacccsassccoty, Gp ite. Gy Se Ge ee 
Connecticut . enkienivsicreisdid siniipabadatniniiaeaciiaiinaadiiata 55, 109 




































int ciccininisehdinlsnscinndanclalsiagapnseasnnedaabadénnelt 4, 16, 63, 102 

Florida 

Georgia. 

Idaho ..... 

Tilinois 

Indiana.... 

Be iscncsens 

Kansas ..... ciesnnaaciinieiaidaanibaacpatiaabaiesiahits: wontinhaeanids 

Louisiana........ 8, 11, 12, 39, 47, 59, 73, 81, 95, 124 

Maryland............... Riblanigatenhole CNN Uy oe 

Massachusetts ; 82, 98 

BID scr cecncesgncicectetstoskenssnshaeshénenkievaiobessinione 2, 14, 78 

III -£0.isedscamcunchsinnsitubetniienteepsediteheennantedhianisn ee: 20, 83 

Missouri....10, 26, 31, 35, 43, 44, 49, 51, 52, 56, 61, 
64, 66, 74, 79, 86, 88, 96, 97, 104, 105, 113, 
119, 122, 125. 

IE cscccassnsnsnespescacinieicinshiastnentanensscamnbivieieets 100 

RUIN, ssscnisscasopechecaneimpahaciiedisinaientitnieichsists acnedai 67, 123 

IIIT. acerssnsciuandetanstnengneiaiantianinisaawinisantin 57 

New Hampshire 17 

New York....7, 13, 17, 21, 58, 68, 84, 93, 107, 111, 
112, 116. 

a tacsetiaidans 1, 62 

III ssicossccchs csscnstidasnagilaaantiatibibcncseiibaiadiseiigalaae | ae 

Rhode Island .................... 91 

South Carolina ...................... 75 

I a atl ea lace 

UII, |< eicaisaitlsohaaiassdibeaeaplesabnidisdebeeigianiansiadaaniadiamdanedaiall 71 

Texas........9, 19, 34, 37, 65, 69, 70, 72, 87, 114, 120 

eh SN I oscacicciencipspeidnltanantiniiiieee 23, 24, 76, 94, 116 

RS 

Vermont ....... 

Washington 

IIIS | hiticcnesceccesiutiintiintbtgentensnes 








1. Abatement and Revival—Waiver by Ap- 
pearance.—Objection that a case is not properly 
revived is waived by an appearance to the mer- 
its—Pioneer Telegraph & Telephone Co. _ v. 
Davis, Ukl., 116 Pac. 432. 

3. Action—Concurrent Remedies.—Proceed- 
ings at law by one party to an arbitration to 
enforce the award and proceedings in equity 
by the other party to have it set aside may be 
prosecuted at the same time.—Early v. Ingham 
Circuit Judge, Mich., 131 N. W. 1104. 


3. Appeal and Error—Theory of Case.—Where 
defendant by answer tenders an issue as to a 
particular which was not averred in the com- 
plaint and the court has made a finding there- 
on, the defendant on appeal cannot for the 
first time object that the complaint failed to 
state a cause of action.—Hoover v. Lester, Cal., 
116 Pac. 382. 

4. Assault and Battery—Duty of Retreat.—One 
about to be assaulted is bound to retreat, if he 
reasonably can; otherwise, he may use such 
force as is necessary to repel the assault, but 
no more.—State v. Brittingham, Del., 80 Atl. 
242. 








5. Justification.—To y an assault and 
battery on the ground ti plaintiff intended 
to injure defendant, the belief must have been 
such as a reasonable person would entertain 
under like circumstances.—Zell v. Dunaway, 
Mad., 80 Atl. 215. 

6. Motive.—In a prosecution for assauit on 
a strike breaker, evidence that defendant was 
engaged in assisting the strike and maintain- 
ing a picket line held admissible to show mo- 
tive—People v. Grow, Cal., 116 Tac. 369. 





7. <Assignments—Unearned Wages.—An _  as- 
signment of unearned wages is at most an ex- 
ecutory agreement to transfer them when earn- 
ed, and creates no lien thereon.—Hirschberg v. 
Chic Dress Co., 130 N. Y. Supp. 134. 

8. Attorney and Client—Implied Contract.— 
That attorney’s services have inured to the ben- 
efit of others with whom there is no contract 
affords no legal foundation for a charge against 
such persons.—In re McPherson’s Estate, La., 
55 So. 756. 


9. Baitl—Defective Recognizance.—A recog- 
nizance is fatally defective that fails to state 
the amount of the punishment or its character. 
—Watson v. State, Tex., 1388 S. W. 611. 

10. Bailment—Burden of Proof.—The gist of 
a bailor’s cause of action for loss or damage to 
the property is negligence, as to which he has 
the burden of proof to the end, notwithstanding 
he may make a prima facie case by proof of 
the failure or refusal of the bailee to deliver 
on demand.—Levi v. Missouri, K. & T. Ry. Co., 
Mo., 138 S. W. 699. 

11. Bankruptey—Release of Surety.—Where 
property of a debtor was attached and releas- 
ed on bond four months before bankruptcy, and 
he was subsequently discharged, the surety on 
the bond was released under Bankr. Act, § 67f. 
—Windisch-Muhlhauser Brewing Co. v. Simms, 
La., 55 So. 739. 

12.——-Discharge.—The existence of a cause of 
action in favor of a bankrupt’s trustee, to re- 
cover property conveyed by the bankrupt in 
fraud of creditors, does not prevent the estate 
from being closed.—Kinder v. Scharff, La., 55 
So. 769. 

13. Banks and Banking—Forgery.—Recov- 
ery by one on a credit entered in his passbook 
by a bank on deposit of a check is not defeat- 
ed by evidence that the payees indorsement was 
forged, without evidence that the bank was 
thereby prejudiced or damaged.-——Stein v. Em- 
pire Trust Co., 130 N. Y. Supp. 168. 

14. Unauthorized Deposit.—Title to money 
deposited in a bank by complainant's wife 
without his knowledge or consent, held not to 
pass from him.—Patek v. Patek, Mich., 131 N. 
W. 1101. 

15. Bills and Notes—Certificate of Deposit. 
—tThe negotiability of a certificate of deposit 
executed in Indiana must be determined by the 
laws of that state, though the certificate was 
indorsed in another state.—Krieg v. Palmer 
Nat. Bank, Ind., 95 N. E. 613. 

16.—Joint Note.—In an action against two 
defendants on their joint note, if it is shown 
that one of them neither signed it nor author- 
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ized or ratified the signing, plaintiff cannot 
recover against the other alone.-—Gray v. Gray, 
Del., 80 Atl. 233. 


17. Release of Indorser.—Where the mak- 
er added the words “with interest” to a print- 
ed form of a note after its signature by an ac- 
commodation indorser, the latter was discharg- 
ed, under Negotiable Instrument Law, § 33.— 
Dumbrow v. Gelb, 130 N. Y. Supp. 182. 





18. Carriers—Agreement as to Value.—Par- 
ties may agree on the valuation of property 
shipped by express, and limit the carrier’s lia- 
bility by a contract fairly made, on a good con- 
sideration.—Adams Express Co. v. Byers, Ind., 
95 N. EB. 513. 


19. Bill of Lading.—A carrier is compelled 
to issue to the shipper a bill of lading for 
goods intrusted to it for shipment.—R. W. Wil- 
liamson & Co. v. Texas & P. Ry. Co., Tex., 138 
S W. 807. 


20. Burden of Proof.—The burden is on 
plaintiff throughout to show negligence of the 
carrier, where goods are delivered in sound 
condition and received in a damaged condition. 
—Witaker v. Chicago, St. P., M. & O. Ry. Co., 
Minn., 131 N. W. 1061. 

21. Delay in Delivery.—Shippers held not 
entitled to recover loss of profits from carrier 
for delay in delivery, in the absence of notice 
to carrier of the necessity for immediate de- 
livery.—Goodfield v. Platt, 130 N. Y. Supp. 180. 











22.——Hepburn Act.—The Hepburn act of 
July 29, 1906, does not prevent the consignee of 
freight, in an action by the carrier, to set off 
against the freight charges damages to. the 


shipment.—Battle v. Atkinson, Ga., 71 S. BE. 

23. Commerece—Discrimination.—Neither a 
State nor its officers may discriminate against 
interstate commerce or the right to earry it on. 
—Haskell v. Cowham, C. C. A., 187 Fed. 408. 

24. Contempt—Right of Review.—A judg- 
ment for criminal contempt in equity is review- 
able by writ of error only.—Merchants’ Stock 
& Grain Co. v. Board of Trade of City of Chi- 
cago, C. C. A., 187 Fed. 398° 


25. Contracts—Place of Performance.—The 
construction and obligation of a contract must 
be determined by the law of the place where 
it is made or is to be performed.—Walker v. 
Lovitt, Ill., 95 N. E. 631. 

26. Pleading and Proof.—Where action is 
brought on a special contract, the plaintiff can 
recover only on the contract pleaded, and not 
upon a different one.—Taylor v. Sebastian, Mo., 
138 S. W. 549. . 

27. Time of Essence.—Where time is of the 
essence of a contract, the failure by one of the 
Parties to perform within the time prescribed, 
discharges the other party.—Diamond v. Shriv- 
er, Md., 80 Atl. 217. 

28. Corporations—By-Laws.—A by-law of a 
corporation, providing that it can be bound 
only by the formal act of its trustees, held not 
to prevent a majority of its stockholders act- 
ing as trustees from orally accepting a lease.— 
Starwich v. Washington Cut Glass Co., Wash., 
116 Pac. 459. 











29. Rescission of Stock Purchase.—An at- 
torney, having been induced to purchase stock 
in defendant indemnity company by false rep- 
resentations, waived his right to rescind by 
subsequently contracting to pay the balance 
due in legal services, if he then knew of the 
fraud.—Bowen vy. Aetna Indemnity Co., Iowa, 
131 N. W. 1086. 

30. Right of Stockholders to Sue,—While 
the corporation is primarily entitled to seek re- 
lief or redress for corporate wrongs, stock- 
holders may maintain a suit for that purpose, 
where the corporation refuses to act, or where 
the litigation would not control the wrong- 
doers.—Ellis v. Vandergrift, Ala. 55 So. 781. 

31. Ultra Vires.—Where the petition in an 
action against a corporation shows on its face 
that an act of the corporation upon which lla- 
bility is sought to be imposed was wholly void, 
the defense of ullra vires may be raised by de- 
murrer.—State ex rel. Hadley  v. Bankers’ 
Trust Co., Mo., 138 S. W. 669. 

32. Courts—Quieting Title—That land in 
controversy was located in another state held 
no objection to the maintenance of an action 
in personam to quiet title, and to restrain de- 
fendants from interfering with plaintiff's pos- 
session.—Coulthard v. Davis, Iowa, 131 N. W. 
1088. . 

33. Jurisdiction by Waiver.—Notwithstand- 
ing defective proceedings, jurisdiction may be 
given over subject-matter of which a court 
has jurisdiction by waiver, through failure to 
make timely and specific objection.—Daniels v. 
Bruce, Ind., 95 N. E. 569. 

34. Criminal Law—Accomplice.—An “accom- 
plice,’ in relation to his use as a _ witness, 
means any criminal connection of the witness 
with the matter in trial, either as a principal, 
accomplice, accessory, receiver of stolen prop- 
erty, etc.—Newton v. State, Tex, 188 S. W. 708. 

35. Appeal and Error.—Where accused 
failed’ to move to strike the answer to a ques- 
tion to which objection had been sustained, he 
cannot urge the answer as ground for reversal. 
—State v. Lovell, Mo., 138 S. W. 523. 

36. Duty of Prosecution.—The rule that, 
where the state anticipates a defense, it must 
produce all of its evidence on the subject held 
not an arbitrary one, and the trial court may 
exercise discretion in that respect.—Russell v. 
State, Wyo., 116 Pac. 451. 























37. Evidence.—In a prosecution for an at- 
tempt to bribe an officer, evidence that accus- 
ed approached another in the same manner in 
connect‘on with the same matter held admis- 
sible to show intent.—Carden v. State, Tex., 138 
Ss. W. 598. 

38. Extrajudicial Confession.—Extra judi- 
cial confession of the defendant may be con- 
sidered with independent corroborative facts, 
not of themselves sufficient to prove the cor- 
pus delicti beyond a reasonable doubt, to prove 
that the offense was committed.—Messel _ v. 
State, Ind., 95 N. E. 565. 

39. Intent.—In prosecution for burglary, 
evidence of other burglaries committed held 
admissible to show intent.—State v. Morgan, 
La., 55 So. 747. 
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40.——Intent and Motive.—Proof of collater- 
aul facts is admissible if they have a direct ten- 


dency to prove motive, intent, or other ma- 


terial fact.—People v. Grow, Cal., 116 Pac. 369. 
41.——Judicial Notice.—The Supreme Court 
may take judicial notice that the system of 


time “known as standard time has been official- 
ly recogrized by the national government, and 
used in the United States for a third of a cen- 


tury.—Salt Lake City v. Robinson, Utah, 116 
Pac. 442. 

42.——-Pleading.—It is not essential to a jus- 
tice’s jurisdiction to try accused for misde- 


meanor that the complaint be so definite and 
eertain that the record in case of a subsequent 


prosecution would establish the identity of the 


offense without evidence aliunde.~-Ex parte 
Winston, Cal., 116 Pac. 300. 
43.——Venue.—Where a deed, alieged to have 


been procured by false representations, execut- 
ed and mailed in Pennsylvania, was blank as 
to the grantee until after it had been received 
by accused in Missouri, the offense, if any, was 











committed in Missouri.—State v. Marion, Mo., 
138 S. W. 491. 

44.——-Venue.—The venue of a crime need not 
be proven directly, but may be inferred from 
the facts in evidence.—State v. Gow, Mo., 13 
Ss. W. 648. 

45. Damages—Evidence.—An injured servant 


held only entitled to recover nominal damages 
for loss of earning capacity, unless some evi- 
dence is given as to the difference of his earn- 
ing capacity before and after the injury.—Sloss- 


Sheffield Steel & Iron Co. v. Stewart, Ala., 55 
So. 785. 

46.——Joint Wronedoers.—In an action 
against joint wrongdoers, exemplary damages 
cannot be recovered, if any of the defendants 
acted in good faith.—Moore v. Duke, Vt., 80 
Atl. 194. 

47. Death—Joinder of Parties.—A father 


need not make divorced wife a party to an ac- 
tion for the death of their son.—Le Blanc v. 
United Irrigation & Rice Milling Co., La., 55 So. 
761. 

48. Pleading.—In an action 
death, evidence of decedent's average rate of 
wages at the time of his death was properly 
admitted under an allegation of general dam- 
ages.—Peters vy. 





for negligent 


Southern Pac. Co.. Cal., 116 

Pac. 400. 
49. Dedieation—Acceptance by Public.—An 
attempted statutory dedication of land to a 


public street will be treated as a common-law 
dedication, where there has been a failure to 
comply with the statute, and the dedication has 
been accepted by the public.—State v. De Vall, 
Mo., 138 S. W. 667. 

50. Deeds—Homestead.—A husband  aban- 
doning his family held not estopped from in- 
sisting that a deed of the homestead executed 
by the wife was invalid.—Somers v. Somers, S. 
D., 131 N. W. 1091. 

51. Descent and Distribution—Equitable Es- 
tates.—Equitable estates are governed by the 
same rules of descent as govern the duration 
of legal estates.—Lich v. Lich, Mo., 138 S. W. 
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Divoree—Burden of Proof.—Plaintiff, in 
a suit for divorce, must not only show guilt of 
his spouse, but must also prove himself inno- 


52. 


cent of a breach of marital 4uty.—-Libbe v. 
Libbe, Mo., 138 S. W. 685. 
53.——Discretion of Court.—In divorce, the 


court in its discretion may allow testimony to 


be taken after the case is set Gown for hear- 

ing, and the time for taking it has elapsed.— 

Parramore v. Parramore, Fla., 55 So. 795. 
54.——Plea in Bar.—A divorce in favor of a 


woman does not bar her from showing in other 
proceedings that she was a lunatic at the time 


of the marriage and that it was void.—In re 
Newlin’s Estate, Pa., 80 Atl. 255. 
55. Easements—Running with Land.—An 


easement for a right of way will not be pre- 
sumed to be personal when it can fairly be 
construed to be appurtenant to land.—Blan- 
chard v. Maxson, Conn., 80 Atl. 206. 

56.—- Tenement.—The 
the owner of a servient tenement 
change the manner of use of an easement to 
show: most conclusively that the change will 
not injure the owner of the dominant tenement. 


Servient burden is on 


seeking to 


—Swisher v. Chicago & A. Ry. Co., Mo., 138 
S. W. 505. 

57. Electricity— Degree of Care.—Persons 
having control of wires conducting electricity 


are bound to thoroughly and frequently inspect 
them, and see that all precauticns within the 
reasonable power of man are taken to have 
them properly insulated and placed.—Cutler v. 


Pittsburg Silver Peak Gold Mining Co., Nev., 
116 Pac. 418. 

58. istoppel—Partial Affirmance.—A _ party 
introducing a written eontract as part of his 


case cannot at the same time repudiate part of 








its terms.—Goodfield v. Platt, 130 N. Y. Supp. 
180. 

59. Silence.—Where purchasers at a sher- 
iff’s sale know that a third person claims the 
property, there is no basis for estoppel by si- 
lence.—Adkins v. Sims & Brown, La., 55 So. 
746. 

60. Evidence—Hypothetical Questions.—Each 


party can propound hypothetical questions from 
his own theory of what the evidence tends to 
prove.—Wingfield v. McClintock, Kan., 116 Pac. 
488. 


61.——Judicial Notice.—The Supreme Court 
held to judicially know what constituted a 
towpath, as applied to land fronting on the 


Mississippi river.—City of St. Lovis v. St. Louis 
Blast Furnace Co., Mo., 138 8. W. 641. 

62. Presumption.—Possession being a fact 
continuous in its nature, when its existence is 
once shown, it will be presumed to continue 
until the contrary is proved.—Wails vy. Farring- 
ton, Okl., 116 Pac. 428. 

63.——RKelevancy.—Any proof is relevant 
which may afford a fair presumption of a fact 





to be tried; its effect being for the jury.— 
Dougherty v. White, Del., Atl. 237. 


64. Exemptions—Abandoned Wife.—Right of 
wife to claim exemption on absconding and ab- 
senting of husband from his usual place of 
abode held to have become fixed so as not to 
be defeated by his return and appearance in at- 
tachment suit.—Martin v. Barnett, Mo., 138 S 
W. 538. 


65. False Imprisonment—What Constitutes. 
—If plaintiff voluntarily went on a trip with 
defendant officer, there was no false imprison- 
ment.—Houston & T. C. R. Co. v. Roberson. 
Tex., 138 S. W. 822. 
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66. Gaming—Option Contracts—The contract 
evidenced by a “call” for grain will not be con- 
sidered a wager merely because it is optional 
on one of the parties and obligatory on the 
other.—Taylor v. Sebastian, Mo., 138 S. W. 549. 


67. Guardian and Ward—Attorney Fees.— 
The share of an estate recovered for a minor 
in a will contest will only be charged with rea- 
sonable attorney’s fees.—Everson v. Hurn, 
Neb., 181 N. W. 1130. 


68. Highways—Right Hand Side.—A driver 
on the right-hand side of a street held entitled 
io assume that he may proceed safely without 
ehecking his moderate speed.—Mason-Seaman 
Transp. Co. v. Wineburgh, 130 N. Y. Supp. 178. 


69. Homestead—Declarations of Owner.— 
Where land was not occupied as a homestead 
when a deed of trust was executed thereon, 
declarations of the husband concerning the 
homestead character of the land held admissi- 
ble as bearing on the intent of the parties.— 
Morris v. Simmons, Tex., 138 S. W. 800. 


70. Homicide—Fvidence.—Evidence that on 
the day of the killing defendant was inquiring 
concerning the policies of insurance on deceas- 
ed’s life, some of which were payable to her, 
held admissible.—Streight v. State, Tex., 138 S. 
W. 742. 


71.——Intervention by Outsider.—One who in- 
tervenes in a difficulty between others stands 
as a general] rule with, and must accept all the 
responsibilities and liabilities of, the party for 
whom he intervenes.—Cooper v. State, Tenn., 
138 S. W. 826. 

72. Husband and Wife—Contracts by Wife. 

Where a married woman has been abandon- 
ed, she may contract withont joining her hus- 
band.—Heagy v. Kastner, Tex., 138 S. W. 788. 

73.——Senparate Estate.—Where a wife not 
properly authorized mortgages her property, it 
will be held good where the consideration in- 
ured to the benefit of her senarate estate.— 
Opelousas Nat. Bank vy. Fahey, La., 55 So. 772. 

74.——Separate Maintenance.—At common law 
the wife in a proceeding for senarate mainte- 
nance may be entitled to an allowance pen- 
dente lite if she has not sufficient means for 
her support, and also to a reasonable allow- 
ance for counsel fees.—Hedrick vy. Hedrick, 
Mo.. 138 8. W. 678. 

75. Indictment and Information— )Disqualifi- 
cation of Grand Juror.—The disqualification of 
a single grand juror does not invalidate an in- 
dictment unless the grand jury was composed 
of only 12 men.—State v. Bazen. S. C.. 71 S. EB. 

76. Injunction—Laborers’ Strike.—Attempts 
of striking workmen to induce other workmen 
to quit work by assault, threats, or other forms 
of intimidation will he enioined by a court of 
equity.—Kolley v. Robinson, C. C. A., 187 Fed. 
415. 

ri A Insurance—By-Laws.—A by-law of an 
insurer is one of the terms of its contract, and 
ean have no greater effect than if a similar 
provision were in its policv.—Downs y. Knights 
of Columbus, N. H., 80 Atl. 227. 

78. Change of Beneficiary.—The original 
heneficiaries in a benefit certificate may not 
complain of a beneficiary association allowing 
a change of beneficiaries without a strict com- 
Pliance with its by-laws.—Ladies of Modern 
Maccabees v. Daley, Mich., 121 N. W. 1127. 

79. Estopvel.—An insurance association 
having waived an objection to an assignment 
of a policy because of failure to secure the as- 
sociation’s consent, want of consent could not 
be raised as an obiection to the assignment by 
claimants of the fund.—Borchers y. Barckers, 
Mo., 138 S. W. 555. 

80. Lien on Policy.—Where a third per- 
son, at the request of insured anl the benefi- 
ciary, pays the premiums on life insurance, 
such payments are a lien on the policy and its 
proceeds, even though the assignment of policy 
is not effective-—Morgan v. Mut. Ben. Life Ins. 
Co., Cal., 116 Pac. 385. 
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81. Intoxicating Liquors—Counts in Indict- 
ment.—The state could charge accused with 
conducting a grogshop and in the Second count 
with unlawful sale of liquor.—-State yv. John, 
La., 55 So. 

82. Judgzment—Estoppel.—The fact that a 
judgment will inure to the benefit of one who 
is not a party to the action is insufficient in 
itself to create an estoppel against such per- 
son.—Weld v. Clarke, Mass., 95 N. E. 651. 

83. Non Obstante Veredicto.—Judgment 
notwithstanding verdict will be denied, when 
it clearly appears that plaintiff has a good 
cause Of action and any defects will be sup- 
plied on another trial.—Bennett vy. Great North- 
ern Ry. Co., Minn., 131 N. W. 1066. 


84. Landlord and Tenant—Release.—The mere 
taking by a landlord of rent from an assignee 
of a tenant held not to release the tenant from 
his covenant to pay rent.—Di Caprio v. Yanaro, 
130 N. Y. Supp. 164. 

85. Tenant Holding Over.—A tenant hold- 
ing over after the termination of his lease ac- 
quires no rights as against the landlord who 
had acquired title to the property by adverse 
possession.—Coulthard v. Davis, Iowa, 131 N. 
W. 108s. 

86. Libel and Slander—Injury to Business,— 
A publication injuring one’s business is a libel 
per se.—Dobbin v. Chicago, R. !. & P. Ry. Co., 
Mo., 138 S. W. 682. 


87. Limitation of Actions—Tort on Contract. 
—An action against a carrier for nondelivery 
of goods is one for conversion, so that the 
two-year statute of limitations applies, not- 
withstanding the petition alleges a breach of 
contract.—R. W. Williamson & Co. v. Texas & 
P. Ry. Co., Tex., 138 S. W. 807. 

88. Mandamus—Right to Remedy.—One hav- 
ing a complete right to go into the circuit 
court for relief may not obtain a more speedy 
relief by an original action in mandamus in the 
Supreme Court.—State ex rel. McWilliams _ v. 
Bates, Mo., 138 S. W. 482. 

89. Master and Servant—Defective Appli- 
ances.—In an action by an employee against 
his employer to recover for personal injuries, 
a nonsuit held properly entered where appli- 
ances claimed to be defective had been selected 
by the employee.—Rodell v. Adams, Pa., 80 Atl. 
253. 

90. Incompetency.—That a railroad em- 
ployee is ignorant of important rules govern- 
ing discharge of hazardous duties assigned to 
him is evidence of his incompetency.—Peters 
v. Southern Pac. Co., Cal., 116 Pac. 400. 

91. Independent Contractor.—An indepen- 
dent contractor, hiring out a team by the hour 
to deliver lumber, held liable for any negli- 
gence of its driver in unloading and piling the 
lumber.—Higham y. T. W. Waterman Co., R. L, 
80 Atl. 178. 

92. Respondeat Superior.—Where a_ ser- 
vant negligently closed an electric switch, re- 
sulting in injury to plaintiff, that such act was 
performed during the servant’s rest period did 
not relieve the master from liability.—Tijan v. 
Illinois Steel Co., Ill., 95 N. E. 627. 

93. Respondeat Superior.—Defendant, hav- 
ing authorized its servant to take possession 
of a wringer sold to plaintiff on the install- 
ment plan, held ,liable to plaintiff for an as- 
sault by the serVant in taking it, though the 
servant violated instructions as to the manner 
of taking.—Regg v. Buckley-Newhall Co., 130 
N. Y. Supp. 172. 

94. Fencing Track.—A_ railroad company 
owes no dutv to its servants under the com- 
mon law to fence its railroad to prevent cattle 
from straying upon it.—Nielson v. Chicago, B. 
& Q. R. Co., C. C. A., 187 Fed. 393. 

95. Warning Instructions.—It is negligence 
on the part of a foreman to send an ignorant 
laborer into a place of danger without proper 
instructions.—Boney v. Louisiana Ry. & Nav. 
Co., La., 55 So. 729. 

96. Mechanics’ Liens—Agency of Husband.— 
Where a husband, whose wife had not made 
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him her agent, contracted for the improvement 
of her property, those furnishing labor and ma- 
terials are not entitled to a mechanic’s lien 
thereon.—Wilson v. Shahane, Mo., 128 S. W. 


97.—-Statement of Account.—The use of or- 
dinary trade abbreviations in describing ma- 
terial set out in the mechanic’s lien account is 
sufncient.—Wilson-Reheis-Rolfes Lumber Co. v. 
Ware, Mo., 138 S. W. 690. 


$8. Municipal Corporations—Permit to Con- 
tractor.—A contractor, obtaining a permit to 
maintain an engine house in a street not closed 
to public travel, held required to use reason- 
able care in the operation of the engine, not 
to frighten passing teams.—Igo v. City of 
Cambriage, Mass., 95 N. E. 557. 


99.——-Sidewalk in Remote Streets.—While a 
city must use ordinary care in making and 
keeping sidewalks reasonably safe for public 
travel, it does not owe the same degree of care 
as to sidewalks in remote parts of the city as 
to those constantly used.—City of Huntington 
v. Bartrom, Ind., 95 N. E. 544. 


100. Special Tax.—A city may levy special 
taxes for a public improvement only where the 
property charged receives a corresponding and 





substantial benefit therefrom.—Power v. City 
of Helena, Mont., 116 Pac. 415. 
101. Navigable Waters—Riparian Owner.— 


An abutting riparian owner cannot place ob- 
structions in a navigable stream changing its 
natural course or in any manner damage the 
riparian abutting owner on the opposite side.— 
Fischer v. Davis, Idaho, 116 Pac. 412. 


102. Negligence—Discovered Peril.—If an in- 
fant places himself in a position of peril, 
though unable to appreciate the danger, and 
sustains an injury, the person injuring him is 
not liable if, by using due and reasonable care, 
he could not have discovered the peril and pre- 
vented the injury.—Linthicum y. Truitt, Del., 
80 Atl. 245. 


103.——Pleading and Proof.—Where plaintiff 
alleges two or more acts of negligence, if he 
proves negligence in one of such ways, which 
act was the proximate cause of the injury, 
plaintiff can recover.—Cavanaugn Vv. Biggin, Ga., 
71 S. E. 779. 


104. Partition—Conveyances Between Own- 
ers.—The conveyances between the parties to 
an amicable partition neither create any new 
title nor carry any warranties.—Brown v. Tu- 
echoff, Mo., 138 S. W. 497. 

105. Partnership—Silent Partner.—A_ silent 
partner in a nontrading firm held not liable on 
contracts made by the active partners.—Ameri- 
ean Bonding Co. of Baltimore v. Fults, Mo., 188 
Ss. W. $. 

106. Quo Warranto—Non-Existent Office.— 
There being no such office as rhat of supervis- 
ing judge, quo warranto will not lie to oust an 
alleced intruder from such alleged office.—State 
v. Hunt, Ohio, 95 N. E. 666. 

107. Railroads—Tracks in Streets.—That the 
Legislature made the location of railroad tracks 
in the streets of a city dependent on the con- 
sent of the city held not to give the city au- 
thority to cancel the franchise after becoming 
effective by the city’s consent.—New York Cent. 
ak BR. Fw Co. v. City of New York, N. Y., 95 

38. 


108. Recelvers—Leave to Sue.—Leave to sue 
a receiver may be withdrawn by the court at 
its discretion.—McNeal Machinery Co. v. Em- 
pire Brick & Gas Co., Kan., 116 Pac. 501. 

109. Receiving Stolen Goods—Scienter—On 
the question of scienter, in a prosecution for 
receiving stolen goods, the jury may consider 
defendant’s conduct with reference to the 
goods at the time and immediately after receiv- 
ing them.—State v. Weiner, Conn., 80 Atl. 198. 

110. Replevin—Exempt Property.—Where 
personalty was levied on, and replevined, and a 
forthcoming bond given, and then the property 
was set apart as exempt, failure to produce it 





on the sale day was not breach of the bond.— 
Jones v. Spillers, Ga. 71 S. E. 777. 


233. Sales—Breacn of Contract.—An action 
always lies for breach of contract of sale, ir- 
respective of the character of the warranty. 
unless it is waived.—Plumb v. J. W. Hallauer & 
Sons Co., 130 N. Y. Supp. 147. 


112. Implied Contract.—The law implies a 
duty on the seller to deliver the thing sold, un- 
less there is an agreement to the contrary.— 





Arthur Greenfield, Inc., v. Herrman, 130 N. Y. 
Supp. 133. 
113. Warranty.—-Representations of sound- 





ness by a seller of the article sold held, when 
relied on and accepted by the buyer, to amount 
to a warranty.—Detjen v. Moerschel Brewing 
Co., Mo., 138 S. W. 696. 


114. Set-Of and Count¢relaim—Right of.— 
A claim against a firm cannot he set off in an 
action by one of the parties on his individual 
claim.—Wise v. Ferguson, Tex., 138 S. W. 816. 


115. States—Suit Against Officers.—Suit by 
owner of natural gas against state officers to 
enjoin them from preventing him from taking 
natural gas out of the state held not a suit 
against the state-—Haskell v. Cowham, C. C. A., 
187 Fed. 403. 


116. Taxation—Transfer Tax. — Women’s 
Christian Temperance Union held an educa- 
tional corporation, and not subject to the trans- 
fer tax.—In re Field’s Estate, i30 N. Y. Supp. 
195. 


117. Trespass—Right of Action.—Where an 
entry on plaintiff's freehold was wrongful, it 
was sufficient to support an action for tres- 
pass without proof of actua!] force.—Moore v. 
Duke, Vt., 80 Atl. 194. 


118. Trial—Objection to Evidence.—That a 
party did not object when the adverse party 
was proving a custom in his favor did not de- 
prive him of the right to object when further 
evidence was offered. ene Torpedo Co 
v. J. E. Clark Oil Co., Ind., 95 N. 592. 


119. Trasts—Purchase by Seniben-itbe pur- 
chase of trust property by a trustee is voidable 
only at the instance of the injured party, or 
some one standing in his position.—Guy yv. 
Mayes, Mo., 138 S. W. 510. 


120. Wendor and Purchaser—Perfecting Title 
—Defendant’s failure to immediately perfect ti- 
tle, in the absence of anything preventing plain- 
tiff from taking possession and using the land 
held not ground for an action fur damages for 
plaintiff’s loss of its use.—Reed-Allen Realty Co. 
v. Spencer, Tex., 138 S. W. 806. 


121. Waters and Water Courses—Overfiow.— 
A property owner may defend himself against 
waters escaping from the banks of a river at 
times of flood.—Harvey v. Northern Pac. Ry. 
Co., Wash., 116 Pac. 464. 


122. Wills—Construction.—Testator is pre- 
sumed to have used particular words according 
to their common and primary acceptations, un- 
less it appears from the context that he has 
used them in a different sense.—Lich v. Lich, 
Mo., 138 S. W. 558. 

123. Contest.—Where an infant son has 
been disinherited by his father, and the mother, 
in his interest, contests the will and is suc- 
cessful, his estate is chargeable with attorney’s 
fees.—Everson v. Hurn, Neb., 131 N. W. 1130. 


124. Contracts.—A mere expression of in- 








‘tention by testatrix to provide for another per- 


son by will. no matter how definite and un- 
equivocal, does not amount to a contract so to 
do.—Caldwell vy. Turner, La., 55 So. 695. 

125. Execution.—The signatures of the wit- 
nesses to a will must be affixed in the presence 
of the testator.—Avaro v. Avaro, Mo., 138 §&. 
W. 500 

126. Intention of Testator.—The intention 
of a testator as disclosed by his will, prevails 
unless it contravenes a fixed rule or policy of 
the law.—Brengle v. Tucker, Md., 80 Atl. 224. 
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